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The contest between the legislature and the judiciary 
has been again provoked by the claim of Representative 
Hamilton Fish of immunity from service of a subpcena 
served upon him by a federal grand jury sitting in the 
District of Columbia while Congress is in session. An 
employee of Representative Fish was indicted on charges 
of perjury by a grand jury of a United States Court in 
the District of Columbia in connection with an investi- 
gation of the alleged misuse of Congressional franks on 
mail consisting of Nazi propaganda. Mr. Fish was sum- 
moned to appear on November 12, 1941, before that jury 
to give testimony relating to alleged abuse of that frank- 
ing privilege. 

On November 10, 1941, a resolution was introduced by 
the majority leader of the House of Representatives to in- 
struct Representative Fish to refrain from responding to 
the subpeena or any other process purporting to command 
him to appear and testify until the House Judiciary Com- 
mittee considers whether such process invades the rights 
and privileges of the House of Representatives. The 
resolution was unanimously adopted and Mr. Fish did not 
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appear on the day fixed by the subpeena.’ Subsequently, 
the House adopted a resolution authorizing him to ap- 
pear and testify at any time the House is not in session.’ 
This squarely poses the issue: may Congress or a member 
of it assert immunity from judicial process not amounting 
to a physical detention by a governmental officer? 


No INHERENT IMMUNITY 


In the absence of constitutional grants of such a privi- 
lege no such assertion can be made. Attempts might be 
made to advance the argument of inherent immunity on 
the basis of public necessity or policy found in the im- 
munity of the President from suit or subpcena.* The ne- 
cessity doctrine granting such immunity crept into the 
law by the erroneous analogy between the King of Eng- 
land and the President. The King was not suable because 
sovereignty reposed in him. Only a peer could sue a peer. 
Since the King was above the peers, he couldn’t be sued 
at all.* But the President is subject to the law of the land. 
Sovereignty does not rest in him.’ 

For whatever reasons it is sought to cloak the chief 
executive with immunities from suit, the doctrine has not 
been extended. Cabinet members of the President, ful- 
filling executive tasks delegated to them by him, are 
nevertheless, subject to the processes of the courts.° An 
answer to the assertion of inherent privileges or powers 
is found in the doctrine that the national government is 
one of enumerated powers.’ 

Whatever privilege is claimed is derived from practice 
growing out of old Parliamentary practice. In England, 

1 New York Times, October 11, 1941, p. 6; ibid., November 13, 1941, p. 13; 
Conc. Rec., 77th Cong., Ist Sess., 9179, 9181 (November 17, 1941). 

2Conc. Rec., 77th Cong., Ist Sess., 9162 (November 17, 1941). 

8 Mississippi v. Johnson, 4 Wall. 475, 18 L. ed. 437 (U. S. 1849); Kendall v. 
Johnson, 12 Pet. 524, 609, 9 L. ed. 1181 (U. S. 1831). 

4 WILLoUGHBY, FUNDAMENTAL CONCEPTS OF Pusiic Law (1924) 466, 468. 

5 United States v. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 L. ed. 171 (1882). 

6 Marbury v. Madison, 1 Cranch 137, 2 L. ed. 60 (U. S. 1808); Kendall v. 
Johnson, supra note 3. 


7 Kansas v. Colorado, 206 U. S. 46, 66, 27 Sup. Ct. 655, 51 L. ed. 956 (1906) ; 
Rhodes v. Walsh, 55 Minn. 542, 57 N. W. 212 (1893). 
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Parliament asserted immunities for its members from 
such interferences that would prevent proper attendance 
to the duties of a legislature while that legislative body 
was in session. It was deemed necessary that members 
should not be prevented from attending the meetings of 
Parliament and returning from them. 


The immunity, however, was limited to arrest in civil 
cases. There could always be an arrest in a criminal mat- 
ter, no matter what kind or degree.* 


THE CONSTITUTIONAL GRANT OF IMMUNITY 


Since the Constitution of the United States is the or- 
ganic law of the land, it is there that one must seek any 
limitation upon judicial acts towards Congress. Article I, 
Section 6, of the CONSTITUTION provides as follows: 

They [Senators and Representatives] shall in all cases, ex- 


cept treason, felony and breach of the peace, be privileged from 
arrest during their attendance at the same. 


This provision is derived from the law in England at 
the time of the adoption of the CONSTITUTION. The Ar- 
ticles of Confederation had a similar privilege.® 


This section of the CONSTITUTION has been construed 
by the language used to relate solely to arrests. As Mr. 
Justice Brandeis said: *° 


Its language is exact and leaves no room for a construction 
which would extend the privilege beyond the terms of the grant. 


In that case it was sought to vacate the service of a sum- 
mons upon Senator Long which had been served upon 
him in the District of Columbia while the Senate was in 
Session. The arguments advanced in favor of a wider 
application of the constitutional clause were that an an- 


8 Williamson v. United States, 207 U. S. 425, 438, 28 Sup. Ct. 163, 52 L. ed. 
278 (1907). 

9 Art. V. “. . . the members of Congress shall be protected in their persons 
from arrests and imprisonments, during the time of their going to and from, 
and attendance on Congress, except for treason, felony, or breach of the peace.” 

I Biackstone Comm. (1899) 164-167; Williamson v. United States, supra 
note 8. 

“10 Long v. Ansell, 293 U. S. 76, 82, 55 Sup. Ct. 21, 79 L. ed. 208 (1934). 
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cient doctrine of Parliament, subsequently changed, ex- 
tended immunity to service of a summons; that the court 
should extend the immunity from service of suitors and 
witnesses coming into a foreign jurisdiction to a situation 
of a congressman attending sessions in Washington, D. C., 
away from his domicile. These contentions were over- 
ruled by the court with the conclusion that the words of 
the constitution alone govern and that those were limited 
to arrests. 


The history of the immunity, while old, is marked by | 


few cases and limits it to arrests.” 


In Kimberly v. Butler,’ an early case on the subject 
in this country, it was held that the immunity is limited 
to arrests. 

An early attempt to read an immunity into the consti- 
tutional provision so as to give a congressman a privilege, 
as a matter of right, to an adjournment of a civil suit was 
frustrated in Nones v. Edsall.” 

More recently, in Williamson v. U. S.,* it was held 
that the historical antecedents of the immunity compel 
the conclusion that the arrests sought to be excluded from 
the immunity are all criminal arrests of whatever degree 
or kind. The arrests included are arrests in civil matters 
only. 

In that case a member of Congress had been convicted 
of conspiracy to commit subornation of perjury, a crime 
not amounting to a felony. When he was about to be 
sentenced by the court he pleaded that the court not pro- 

11 Long v. Ansell, supra note 10 at 82: “history confirms the conclusion that 
the immunity is limited to arrests.” For cases dealing with the history of 
Article 1, section 6, clause 1 of the United States ore? see: Coxe v. 
M’Clenachen, 3 Dall. 478, 1 L. ed. 687 (U. S. 1798); U.S. v. Cooper, 4 Dall. 
341, 1 L. ed. 859 (U. S. 1800) ; Doty v. Strong, 1 Pin. 84 (Wis. 1840); Nones 
Vv. Edsall, 18 Fed. Cas. No. 10, 290 (C. C. N. J. 1848); U.S. v. Wise, 28 Fed. 
Cas. No. 16,746a (C. C. D. C. 1842); Prigg v. Pa., 16 Pet. 539,619, 10 L. ed. 
1060 (U. S. 1842); Hoppin v. Jenckes, 8 R. I. 453, 456 (1867); State v. 
Smalls, 11 S. C. 262 (1878); Miner v. Markham, 28 Fed. 387 (C. C. Wis. 


1886); Burton v. U. S. 196 U. S. 295, 25 Sup. Ct. 243, 49 L. ed. 482 (1905) ; 
Williamson v. United States, 207 U. S. 425, 28 Sup. Ct. 163, 52 L. ed. 278 (1908). 


12 Fed, Cas. No. 7,777 (Md. 1869). 
13 Fed Cas. No. 10,290 (N. J. 1848). 
14 Supra note 8. 
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ceed since, as a member of Congress, he could not be pre- 
vented from attending the next session of Congress which 
would take place while he was in prison. The privilege, 
it was insisted, extended to this crime because it was not 
a felony and not a “breach of the peace.” 

It was held by the court after tracing numerous Eng- 
lish and early American precedents that the immunity 
extended to arrests in a civil matter only. The use of the 
same words in the Articles of Confederation and in the 
present CONSTITUTION manifested that the practice was 
known in parliamentary circles. The English derivation 
of that practice indicated that the writers and courts of 
England considered the enforcement of criminal laws as 
outweighing the desire of attendance at legislative ses- 
sions. 

An interesting English case was cited, Mr. Long Wel- 
lesley’s Case.° That case was a proceeding to punish a 
member of Parliament for contempt of court. His offense 
was that, in disobedience of a court decree, he had re- 
moved his daughter, a ward of the court, from a place 
fixed by the court. He pleaded his privilege from arrest 
as a member of Parliament. He was overruled, however, 
with the decision that his contempt, being of a criminal 
nature, did not prevent his arrest. 

The privilege of immunity from arrest, it will be ob- 
served from the Williamson case, is not limited to arrests 
during the sessions of Congress. It is also applicable to 
any imprisonment that will prevent the member from 
attending future sessions of Congress.” 

The limitation of the privilege to civil cases only de- 
tracts from its importance. Imprisonment for debt has 
been abolished. Arrests in other civil matters have been 
circumscribed with so many opportunities to avoid arrest 
that the occasion for invoking the privilege to prevent 
arrest during the sessions of Congress would be infre- 


152 Russ & Mylne 639 (1831). 
“16 Supra note 8 at 435. 
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quent. Nevertheless, there still remain situations, where 
as contempt proceedings in matrimonial actions, where 
arrest may follow the failure to take advantage of the 
offer of the court to purge the offense. 

Up to this point it has been shown that there is no 
immunity inherent in a legislative body or its members. 
Whatever immunity exists is by the organic law of the 
land. The CONSTITUTION of the United States grants 
such a privilege of immunity from arrest to members of 
Congress. But such shield has been narrowly confined to 
arrests in civil matters. 

It will now be the task to fit into this frame the par- 
ticular case of a subpeena issued by a federal grand jury 
summoning a member of Congress. A subpecena to testify 
is a command issuing out of the court directing the ap- 
pearance of the person in the court. In default of such 
appearance the person is deemed guilty of a contempt of 
court, for which he may be punished by imprisonment. 
The person summoned has no choice in the matter. He 
must appear. 

It might be thought that the Long v. Ansell case“ 
might govern the situation, because there it was held that 
the service of a summons in an action was not an arrest. 
But a closer analysis of the mandate of a subpeena will 
indicate that the decision holding that a summons in an 
action is not an arrest as worded in the CONSTITUTION 
does not foreclose the subject. In the case of a summons 
in an action all it does is give notice to a defendant as 
required by due process of law that he may come in and 
be heard before judgment is rendered against him on the 
claim entered against him. If he does not appear he is 
subject to a judgment rendered against him. If he does 
appear, for all purposes, he may send another person, 
usually a lawyer. 

The subpcena to attend requires his personal appear- 


ance, and without any excuses. He must hold himself in 


17 Supra note 10. 
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readiness to attend during the sessions of the court and 
remain as long as his presence is needed. If a trial or 
proceeding lasted the entire session of Congress and dur- 
ing all its sitting hours, the member could be prevented 
from attending to his legislative duties. It is not enough 
to say that if he entered his excuse before a court he would 
undoubtedly be deferred or arrangements made to suit his 
convenience. The question of immunity is not one of 
discussion, but that of right. Were it merely that of favor 
a court could deny it to him and thus control a member 
of Congress.”* 

To test the principle even if most extreme and improb- 
able—the principle is the only question involved—sup- 
pose a court with some ulterior motives subpoenaed so 
many Congressmen to attend a long trial that their ab- 
sence from their legislative duties prevented a quorum of 
Congress from functioning, thus bringing a session to 
nought. What would happen to the independence of that 
body and the principle of separation of powers? Such a 
situation would be intolerable. What is true about a 
quorum is true about any individual because if one may 
be summoned all may be and also, because the most valu- 
able member of the legislature may be the victim. 

Applying the circumstances to the provisions of the 
CONSTITUTION, it is a reasonable deduction that the term 
“arrest” includes a subpeena to attend and testify. Arrest 
in its legal definition is not confined to a detention by a 
police officer or sheriff. It includes within its definition 
any form of effective limitation upon a person’s motion.” 
Such definition seems applicable to a court mandate which 
in effect compels attendance at a place other than that of 
one’s choice. The threat of punishment is a deterrent upon 


18 Contempt of court may be a criminal contempt or a civil contempt. A 
criminal contempt is where the offense is against the public and the punishment 
sought is to deter such offenses. A civil contempt is where the punishment 
serves to remedy the complainant. Nye v. United States, 61 Sup. Ct. 810, 
85 L. ed. (adv. op.) 733 (U. S. 1941). See Wellesley’s case, supra note 15. In 
New York the failure to appear in response to a subpeena is a civil contempt. 
Jupicrary Law, § 753, sub. 5. 

19 CooLEY ON Torts (4th ed. 1932) § 109. 














520 THE GEORGE WASHINGTON LAW REVIEW 


disobedience. The reason for the immunity, as has been 
observed, is to prevent interference with a congressman’s 
duty of attending to legislative business. If one takes this 
rationale into consideration with a liberal interpretation 
of the word “arrest” as a circumscribing of one’s motion, 
the conclusion is reasonable that the immunity clause 
covers a subpeena to attend and testify.” 


Against this argument and founded upon legislative 
necessity may be weighed the other forceful point of 
view. It is: what are courts to do without an important 
witness who happens to be a member of Congress? Are 
they to await the end of legislative sessions.” Such prac- 
tice would not, in the ordinary course of court procedure, 
seriously interfere with civil matters. In criminal matters 
there may be some trouble as a result of delay. But what 
if a legislative session lasts the entire court year, or be- 
yond the period fixed by the statute of limitations for the 
prosecution of a crime in which the witness’ testimony is 
necessary for indictment. Would not irreparable injury 
be done? 


Another argument contra would be that immunities 
detract from the ideal of equality before the law of all 
persons, regardless of station. 


Therefore, the situation is presented: should the neces- 
sities of the judiciary outweigh the necessities of the 
legislature? If it is sought to uphold the judicial neces- 
sity, a narrow construction is to be given to the word 
“arrest” in the CONSTITUTION. If Congress’ needs are to 
prevail, the broader interpretation urged here is to be 
used. Where the CONSTITUTION speaks plainly and exact- 


20 The subpoena served on Representative Fish commanded him, “not to de- 
part the court without leave of the court or district attorney.” This phrase the 
House Judiciary Committee concluded was a sufficient arrest without going 
into the question as to whether or not the immunity would have been invaded 
if the subpcena did not contain these words. Conc. Rec., 77th Cong., Ist Sess., 
9163 (1941). But those words are used in almost all subpoenas or may be 
implied from the nature of the mandate. 


*1 In fact, Representative Fish was instructed by the House to testify at the 
end of the session. New York Times, November 18, 1941. 


sh 





CONGRESSIONAL IMMUNITIES FROM PROCESS 521 


ly there is no room to debate policy.” When, however, 
the word “arrest” is subject to interpretation either as 
urged or as a grabbing or incarceration of a person, then 
a court cannot help but through interpretation fix the bet- 
ter policy.” 

The interpretation of the term “arrest” necessarily in- 
volves an examination of the implications of the word. 
The inspiration to seek implications springs from the 
sources that control human judgments. That is the human 
personality. It is not meant that thereby objectivity is 
lost. Objectivity there is, but it must be conceded that an 
individual, judging a phenomenon, cannot jump out of 
his skin. This does not mean that a choice in the legal 
propositions has to be made because one favors or dis- 
likes Representative Fish, or chooses judicial supremacy 
because he happens to be a lawyer. That would be sheer 
prejudice. 

Nevertheless, one is affected in his environment and 
education and training so that he may be more strongly 
drawn toward a certain policy than another. That process 
is sometimes called predilections. He may rationally con- 
clude from a premise that the ends of good government 
may be better served by advocating a broader immunity 
for Congress, or on the contrary, insisting that there 
should be as few privileges as possible. This struggle 
between distinctions based on necessity and the plea for 
equality of persons must be resolved in the implications 
to be formed or not to be formed in the word “arrest.” ** 

It seems that the argument in favor of congressional 
immunity from such subpeenas outweighs the necessity 


22 Long v. Ansell, supra note 10 at 82. 


a” 6 Hinps’ Precepents (1907) §588; 5 Hinps’ Precepents (1907) 
§ 6757. 

24 Examples of how courts imply meanings in words and phrases based on 
predilections may be found in the Gold Clause Cases, 294 U. S. 240, 55 Sup. Ct. 
407, 79 L. ed. 885 (1935) ; Olive Coat Co. v. City of New York, 283 N. Y. 733, 
28 N. E. (2d) 965 (1940); Matter of Western Electric Co. v. Taylor, 276 
N. Y. 309, 12 N. E. (2d) 309 (1938). 

Other judicial processes to accomplish desired ends are in the use of equitable 
doctrines and estoppel. 
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of having a witness available for the judiciary. As shown, 
there exists a potentiality in a court to prevent a member 
from performing his duty. A witness on the other hand 
is not usually indispensable to a court inquiry. Whenever 
it is, it is negligible in comparison to the greater needs of 
a congressional body performing its work. 

Whatever judicial words have been spoken on the sub- 
ject seem to be contrary to the position urged. These 
cases will be examined. In the early case of United States 
v. Cooper,” a case originating in the Circuit Court of 
Pennsylvania, an application was made to the court that 
a letter be sent, according to the assumed practice, to cer- 
tain members of Congress (Congress being in session) 
requesting their attendance at the trial on behalf of the 
defendant. He was being tried for a criminal libel on 
the President. Justice Chase held, “the court gives to 
every man, charged with an offense, the benefit of com- 
pulsory service, or the obligations of a subpcena in such 
cases. If, upon service of a subpaena, the members of 
Congress do not attend, a different question may arise; 
and it will then be time enough to decide, whether an 
attachment ought, or ought not, to issue. It is not a 
necessary consequence of non-attendance, after service of 
a subpeena, that an attachment shall issue. A satisfactory 
reason may appear to the court to justify or excuse it.” 

The application to send the letter was denied as not 
being a proper practice. 

In other words, the court stated in this dictum that 
members of Congress could be summoned from Washing- 
ton to Pennsylvania to testify. But if they did not come 
then the court might excuse them for a good reason of- 
fered. The inference is clear that if the reason was not 
satisfactory to the court, then the court could jail them. 
It would be interesting if a similar question arose in a 


federal court in California and an application to sub- 


25 4 Dall. 341, L. ed. 859 (U. S. 1800). 
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poena a congressman attending sessions in the District of 
Columbia had come before the court. Aside from the 
argument that depositions might be taken in the District 
of Columbia, the court might still be confronted with the 
insistence that a subpeena be issued compelling attendance 
in California.” 

The remarks of the court in the Cooper case are dicta. 
The application for the relief was denied. What was said 
was unnecessary to the decision. It is not what the court 
states, but what it decides that renders a case an authority 
for a proposition. It is true that words have value and 
even dissenting opinions, while they are not controlling, 
nevertheless, have the force of subsequently becoming the 
prevailing view. Nevertheless, what the court said is 
subject to the explanation that it felt that the summoning 
of a congressman to appear was always subject to subse- 
quent excuse that he could not attend because he was busy 
in Congress. Thus, everything would come out satis- 
factorily for both court and legislature. 

That proceeding was not a contested issue between the 
court and the member of Congress to be affected. It was 
ex parte so far as he was concerned. A different situation 
would have been presented if the congressmen contested 
the issuance of a subpeena by invoking their immunity as 
a matter of right and urged that they were not going to 
seek the favor of the court to excuse them later. 

By the use of the phrase, “If, upon service of a sub- 
poena, the members of Congress do not attend, a different 
question may arise; and it will then be time enough to 
decide, whether an attachment ought, or ought not, to 
issue,’ it may be reasonably implied that the court felt 
that until the question of attachment for contempt comes 
before it, there is no problem of arrest involved. Thus, 
the court limited the meaning of arrest to the technical 


26 Unitep States District Court Ru es, Rule 45 (e); 15 U. S. C. §23 
1934; 38 U. S. C. § 445 (1934). 

Representative Fish was actually served with the subpoena in New York. 
Conc. Rec., 77th Cong., Ist Sess., 9182 (1941). 
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process of attachment. If one does not allow for a wider 
meaning of arrests as circumscribing one’s mobility, then 
the confining of the meaning of the word to its narrow, 
common usage becomes customary. 


Thus, in People ex. rel. Hastings v. Hofstadter,” Judge 
Cardozo construed the subpeena in its narrow connotation 
and said in substance the same as Judge Chase in the 
Cooper case. He said: “A subpoena is not an arrest, 
though there are circumstances in which disobedience to 
its command may give rise to an arrest.” * In New York 
there is an immunity by statute to the members of the 
legislature from arrest in a civil action while attending 
and going to and from its sessions. The member of the 
Senate was served with a subpeena to attend a committee 
of the legislature conducting an investigation. His plea 
of privilege was overruled, with the statement just men- 
tioned. In addition to that statement and to eliminate any 
doubt on that ruling, the court gave other grounds why 
he could not be privileged from testifying before a body 
of which he was a member and held that the privilege 
did not apply in any event to cases where the legislature, 
the beneficiary of the immunity, called upon its members 
by subpeena. This additional ground upon which the 
decision was based as well as the narrow confinement of 
the word “arrest” would seem to detract from the force 
of the case as an authority. It is, in any event, subject to 
the criticism here made on the limited label given to the 
word “arrest.” It is a label for a judicial process used 
to confine an offender, instead of a term having the wider 
functional implications contended for in this paper.” 

It is not intended by this thesis to contend that the is- 


*7 258 N. Y. 425, 429, 180 N. E. 106 (1932). 


28 In New York a failure to respond to a subpeena is not only a civil contempt 
yr (5) Jupictary Law), but is also a misdemeanor (PENAL Law, § 600, 
sub. 

29 See also Republica v. Duane, 4 Yeates 347 (Pa. 1807) (holding that a sub- 
poena on member of Congress was not privileged because a subpoena is not an 
arrest). Cf., Central Trust Co. v. Milwaukee Street R. Co., 74 Fed. 442 
(E. D. Wis. 1896). 
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suance of a subpeena to anybody is per se an arrest, thus 
giving rise to an action for damages in the case of the 
unlawful issuance of one, similar to an action for abuse 
of process. The contentions here made are limited to the 
circumstances of a member of Congress and are based on 
the rationale that his legislative duties to his constitu- 
ents overcome the arguments to the contrary, even the one 
that there should be equality in treatment among citizens. 

















PRECEDENTS IN CONGRESS 


Just as there is some assertion in the federal judiciary” 
of the force of a subpeena, so there are some “precedents”’ 
in Congress denying the power of the courts to subpcena 
a member to attend court during its sessions. It is not 
clear what force these congressional contentions have. 
Since the CONSTITUTION is the highest law of the land, it 
alone controls on the question of immunity. The inter- 
pretation of its clauses are within the province of the 
judiciary.” In cases of legal contest the judicial pro- 
nouncements on the subject can, therefore, overcome any 
assertions by Congress in whatever form they may be, 
short of a constitutional amendment. 


Nevertheless, on particular occasions Congress has by 
resolution contended for the immunities. Thus in 1876 
the House resolved that a mandate of any court requiring 
the production of documents in the possession of the 
House or its committees for use by the United States in 
a criminal prosecution was a breach of the privileges of 
the House.” 

In the same year certain members of the House were 
subpeenaed to appear before a grand jury in the District 
of Columbia. Because they were under the impression 
that they could not waive the constitutional immunity 
without the consent of the House, they asked its permis- 















30 United States v. Cooper, supra note 25. 
31 Marbury v. Madison, supra note 6. 
* $23 Hinps’ Precepents (1907) § 3661. 
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sion to testify. It was granted by resolution.” In 1879 
the House passed a resolution prohibiting an officer or 
employee of the House of Representatives voluntarily or 
by subpeena to produce any document or paper belonging 
to the House of Representatives before any court without 
consent of the House.** The Senate in 1910 passed a reso- 
lution that a court issuing a writ of mandamus arising 
out of a refusal of a bid made to a committee on printing 
invaded the privileges of the Senate and of the members 
of the committee involved.*” 


It should be noted that in these matters as well as in 
that of Representative Fish, the Congress adopted the at- 
titude that the prerogative and privilege is that of the 
members collectively as well as that of the individual 
members. Such is the assertion in Parliament before the 
CONSTITUTION. The CONSTITUTION reads, “Senators and 
Representatives . . . shall be privileged.” The difference 
between Parliament and Congress is that Parliament is 
subject to no law but its own. Congress on the other hand 
is governed by the grants and limitations of the CONSTI- 
TUTION.” 


Because of the personal nature of the privilege it would 
seem that, despite the Parliamentary origins, the privi- 
lege is that of the member. It is true that the reason for 
the privilege is to enable Congress as a body to function 
according to its duty. Nevertheless, any impediment to 
a member would seem to be his personal responsibility. 
Could the legislative body, by unanimous vote, less one, 
insist that a member testify? ** If it cannot exercise that 
prerogative over him, then it is reasonable to conclude 
that the privilege belongs to him only. In Williamson v. 


33 Ibid. § 2662. 
84 Ibid. § 2663. 


35 H. R. Doc. 806, 61st Cong., 2d Sess. See also 3 Hinps’ Precepents (1907) 
§ 2676. 


86 [] BLACKSTONE Comm. (1899) c. 2, § 224 (4). 


37 Cf., JEFFERSON’Ss MANUAL (1822) § 294; 5 Hrinps’ Precepents (1907) 
§ 6757. 
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United States,” it will be remembered, it was not Con- 
gress, but the member himself that raised his immunity 
from imprisonment after he had been convicted of a 
crime. The report of the case indicates that Congress 
neither intervened nor filed a brief. 


CONCLUSIONS 


The question as to whether Congress is immune from 
service of process is undoubtedly an important question 
to both that body and the public. It is also one of great 
difficulty. Whatever immunity there is must be sought in 
the language of the CONSTITUTION. That document con- 
fines it to arrests. The history of the clause and judicial 
interpretation have confined it to arrest in civil cases. 
But the meaning of the word “arrest”? may be open to 
implications. The Supreme Court has held that it does 
not imply immunity from service of a summons in a civil 
suit. 

It has been contended in this paper, with careful and 
considerate respect to other contentions, that a subpcena 
to attend and testify is distinct from a summons. Its dis- 
tinction lies in that the threat to punish a person who does 
not attend and subject himself to the court’s orders deters 
a person from disobeying such command. It circum- 
scribes that person’s locomotion, and thereby constitutes 
an “arrest” within the proscription of the CONSTITUTION. 
This conclusion is compelling upon the author because 
the reason for the immunity is to nullify any attempt to 
prevent a member of Congress or Congress itself from 
properly functioning as a legislative body. 


88 Supra note 8. Cf. Burton v. U. S., supra note 11. 
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I. INTRODUCTION 


Despite the war, and despite all our efforts completely 
to mobilize every able bodied citizen in this country for 
war production, there are still today, according to the re- 
ports of the Tolan Committee Investigating National De- 
fense Migration,’ some five million persons in rural areas 
alone in search of employment. During the past decade 
there were many millions more—all ready, willing and 
able to work. 

Industrial workers who lost their jobs in metropolitan 
areas, young professional groups and white collar workers 
who had not even had a start in life, and persons engaged 
in agricultural pursuits who lost their farms, their crops, 
their livestock, their machinery and every other means 
of earning a livelihood all took to the road as the Joads 
did in search of opportunities in other localities. Not one 
of them but would have rather remained at home, if only 
there had been some means for even a mere subsistence. 
Each was compelled to leave home out of sheer despera- 
tion. And, having done so, they did not change morally, 
physically or spiritually. They did not overnight become 
bums, tramps or hobos. And, as good American citizens 
they had or should have had the right to refuse to starve 
while standing still. 

These mass movements from the early thirties to date 
have resulted in serious dislocations within our centers 
of population. In the absence of a long-range federal 
program or any other codrdinated governmental means 

1 INTERIM Report, Select Committee to Investigate The Interstate Migration 


of Destitute Citizens, House of Representatives (Dec. 19, 1941). See also 
INTERIM Report of Committee dated (April 3, 1941) 3-16. 


[ 528 ] 


















ITINERANT WORKERS AND THE CONSTITUTION 529 


to mitigate the problems incident to this aimless wander- 
ing of youth, adults and families, the states, each in re- 
taliation for the methods adopted by the others, have 
invoked their pauper and anti-migratory laws’ to prevent 
persons in search of employment from coming within 
their borders. 


Although all of these statutes are definitely directed 
against the migrants, they do not forbid migration as such, 
but achieve the same result indirectly by making it a crime 
for any person to bring or assist in bringing into the state 
any indigent person, who is not a resident of the state, 
knowing him to be an indigent person. 


Under these statutes and under the guise of the many 
vagrancy laws, thousands are being stopped daily at the 
state borders and subjected to questioning and examina- 
tion, more onerous and rigorous than even the immigra- 
tion and custom controls on the continent of pre-war 
Europe; others are being ruthlessly shoved, pushed and 
kicked around by deputy sheriffs from county to county, 
and state to state; others who have come from far-off 
states with families of five, six and more children, in the 
name of the law are made to stand herded together in 
large crowded trucks and wagons, and with no food or 
shelter, like so much cargo, are shipped back across the 
country for hundreds of miles from whence they came; 
and others are grabbed by the constables and hurled into 


2 The following are citations to the anti-migratory statutes in the 28 States: 
Ala. Code (1940) §§ 14-20; Cal. Welfare & Institutions Code (Deering, 1937) 
§ 2615; Colo. Stat. Ann. (1935) c. 124, §10; Conn. Rev. Stat. 1939) §§ 1691, 
1692 (Supp. 1939) § 559e; Fla. Comp. Gen. Laws (1927) § 8003; Ga. Code 
Ann. (1935) tit. 23, §§ 23-2305, 23- 3307 : Ill. Stat. Ann. (Smith- Hurd, 1935) c. 
107, § 13; Ind. Stat. Ann. (Burns, 1933) tit. 10, c. 46, § 10-4601; Ia. Code 
(1939) § 3828.091; Kas. Gen. Stat. (Corrick, 1935) § 39-338; Ky. Stat. Ann. 
(Baldwin’s, 1936) c. 102, § 3922; Me. Rev. Stat. (1930) c. "33, § 36; Mass. 
Laws Ann. (1933) c. 117, § 28; Mich. Stat. Ann. (1937) § 16.154; Minn. Stat. 
(Mason, 1927) c. 15, § 3163; Miss. Code Ann. (1930) §5715; Neb. aw 
Stat. (Supp. 1939) § 68-116; — Comp. Laws (Hillyer, 1929) § 5150; N. H. 
Pub. Laws (1926) c. 107, § 14; N. J. Stat. Ann. ya tit. 44 c. 1, §§ 117, 118, 
124; N. Y. Consol. Laws (McKinney’s, 1930) § 151; I. Gen. Laws (1938) 
c. 70; S. D. Code (1939) §§ 50.0106, 50.9901, 50.0501, 6.0209 Vt. Pub. Laws 
(1933) tit. 15, c. 160, §§ 3948-3953; Wash. Rev. Stat. (Remington’s 1933) 

9992; W. Va. Code Ann. (1937) § 626; Wis. Stat. (Brossard, 1939) tit. VII 
49.06; Wyo. Laws (1937) § 34. 
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prison for driving or moving their families and relatives 
across state lines. 

Edwards v. State of California dramatizes the wander- 
ings of this human cargo. In that case the conviction of 
Edwards for bringing Duncan, his brother-in-law, into 
the State of California in violation of the statutes* which 
forbids the bringing of indigents into the state was af- 
firmed by the Superior Court of Yuba County, Califor- 
nia. An appeal was granted to the Supreme Court of 
the United States. And, in rendering its opinion,* the 
Supreme Court was confronted with the problem of de- 
termining a number of basic constitutional issues—long 
awaited and long overdue—involving political, social and 
economic implications of far-reaching importance. 


The Court could have upheld the contention of the 
Attorney General for the State of California’ that on the 
basis of its police power the State may lawfully exclude 
tramps, bums, prostitutes, drunkards, gamblers and all 
other persons the State may deem or brand undesirable. 

The Court could have made out a very strong case for 
interstate commerce and the equal protection of the laws 
as argued by Counsel for Appellant.° 

The Court, too, had the opportunity of putting teeth 
into and giving some meaning to the long-forgotten privi- 
leges and immunities provision of the CONSTITUTION as 
advanced in the brief submitted by the amicus curia.' 
In terms of these provisions the Court could have held 
that millions of American citizens, as a matter of right, 
and not by sufferance, could move freely from state to 
state, whether that movement be for the purpose of in- 
vesting capital, establishing a business or seeking employ- 
ment. 


3 Cal. Welfare & Institution Code (Deering, 1937) § 2615. 

4 Edwards v. California, 314 U. S. 160, 62 Sup. Ct. 164, 86 L. ed. (adv. op.) 
133 (1941). 

5 Ibid. 314 U. S. 160, 166-170. 

6 Ibid. 314 U. S. 160, 161-163. 

7 Ibid. 314 U. S. 160, 164-166. 
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And finally, the Court could have held, and with some 
propriety, that since the migrant problem involves an 
appraisal of conflicting elements of public policy, it is 
a legislative and not a judicial question; that it is the 
Court’s function only to interpret the laws and not pass 
upon the wisdom of the legislative enactment, and, there- 
fore, it is for the Congress and not the Supreme Court 
to act in eradicating existing evils. But the Court chose 
not to “pass the buck” to the Congress. It chose to act. 


Il. 


Many decisions* of state courts can be cited for the 
broad and vague doctrine that a state in the exercise of 
its police powers may preclude persons who are lunatics, 
idiots, vagrants, tramps, aged or infirm and who are with- 
out any visible means of support from coming within its 
limits. Unfortunately, however, in most of these cases, 
the decisions did not turn on whether these classes of 
persons can be excluded as paupers or indigents, but 
rather on the question of a particular locality’s responsi- 
bility for the support or non-support of the persons in- 
volved. 

Where exclusion was at issue, the courts, in some cases," 
have never seriously challenged the meaning of pauper- 
ism, indigency, or incompetency, nor have they employed 
any standards or tests with any degree of definiteness in 
making their determination. The fact that a person was 


STATE POLICE POWERS 





8 Sullivan County v. Grafton County, 55 N. H. 339 (1875); The Town of 
Barnet v. John Ray and Henry Walker, 33 Vt. 205 (1860); Town of Strat- 
ford v. Sanford, 9 Conn. 275 (1832); Inhabitants of Palmer v. Horace P. Wake- 
field, 102 Mass. 214 (1869); The Inhabitants of Sturbridge . — Win- 
slow, 38 Mass. 83 (1838) ; State v. Cornish, 66 N. H. 329 (18 

® Citizens and Southern Natl. Bank v. Cook, 182 Ga. bog ae S. E. 318 
(1936); In re Barnes, 119 Pa. Super. 533, 180 Atl. 718 (1935); Symes 
Arlington Hospital v. Town of Arlington, 292 Mass. 162, 197 N. E. 677 (1935) ; 
Brown v. Van Keuren, 340 Ill. 118, 172 N. E. 1 (1930); Allegheny County v. 
Pittsburgh, 281 Pa. 300, 127 Atl. 72 (1924) ; Newark Township v. Kearney, 99 
Neb. 42, 155 N. W. 797 (1915) ; Weeks v. Mansfield, 84 Conn. 544, 80 Atl. 784 
(1911) ; County Commissioners v. Law, 3 Colo. App. 328 (1893); Holburn v. 
Pfanmiller’s Admr., 114 Ky. 831, 71 S. W. 940 (1903); Jn re Hoffen’s Estate, 
70 Wis. 522, 36 N. W. 407 (1888) ; Walbridge v. Walbridge, 46 Vt. 617 (1874) : 
City of Charlestown v. Inhabitants of Groveland, 81 Mass. 15 (1860); Hutch- 
ings v. Thompson, 64 Mass. 238 (1852). 
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indigent or incompetent was merely acknowledged as 
being a fact, and since the state under its police powers 
could exclude paupers from coming into the state, it was 
generally so ordered. In other cases, exclusion, under 
these statutes, was narrowly limited to those persons who 
were physically handicapped and without some means of 
support. The Supreme Court of Nebraska” defined pau- 
pers as persons who are unable “to earn a livelihood in 
consequence of any bodily infirmity and who are without 
kindred of sufficient means to support them.” In Wash- 
ington,” a poor person or pauper was held to be a person 
“without means of support or destitute and dependent 
upon charity, but not necessarily one merely without fi- 
nancial resources.” Lowa,” the only state defining the 
term by statute, construes “poor persons” to be those 
“who have no property, exempt or otherwise, and are 
unable because of physical or mental disabilities to earn 
a living by labor.” 

Although at most limited to persons physically disa- 
bled and without some means of support, it is to be noted 
that in no case has this doctrine of exclusion ever been 
expanded to include persons who are not imbecilic, who 
are not drunkards, who are not vagrants or tramps, who 
are not diseased, who are not aged or infirm, nor as to 
persons who have always worked, persons who are willing 
to work, persons who are able to work and persons who 
are competent in every other respect, except that they 
are temporarily without work and without funds. 

Yet, for the proposition that a state may close its borders 
to persons it deems undesirable, even though they be 
American citizens, Counsel for Appellee submitted the 
case of the Mayor of New York v. Miln,* decided in 
1837; and further contended that following the Miln 
case the “Supreme Court of the United States on numer- 

10 Muller v. Banner County, 127 Neb. 690, 256 N. W. 639 (1934). 

11 Spokane County v. Arvin, 169 Wash. 349, 13 Pe. (2d) 1089, 1090 (1932). 


12 “ Code (1939) § 3828.073. 
1811 Pet. 102, 9 L. ed. 648 (U. S. 1837). 
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ous occasions reiterated the right of a state in the exercise 
of its police power to exclude paupers from its limits.” 
In support thereof counsel cited numerous decisions. 
In Henderson v. Wickham,” however, Mr. Justice 
Miller in delivering the opinion for the Court, argued 
that the Mi/n case, was strictly limited to the proposition 
that requiring a report of the master of a ship as to all 
of his passengers, without more, fell within the police 
powers of the state and was not in conflict with the FEp- 


ERAL CONSTITUTION. But, said Mr. Justice Miller: ** 
From this decision Mr. Justice Story dissented, and in his 
opinion stated that Chief Justice Marshall, who had died between 
the first and second argument of the case, fully concurred with 


him in the view that the statute of New York was void, because 
it was a regulation of commerce forbidden to the states. 


Nevertheless, in spite of the strong dissent, this was 
held to be the law until the Passenger Cases’ came before 
the Supreme Court for consideration. This case involved 
the section of the statute not passed upon in the Miln 
case. This section of the statute authorized the health 
commissioner to demand, and if not paid, to sue for and 
recover, from the master of every vessel arriving in the 
port of New York from a foreign port one dollar and 
fifty cents for each cabin passenger, and one dollar for 
each steerage passenger. 


The defendant, who was sued for refusing to pay for 
the passengers, demurred to the declaration on the ground 
that the act was contrary to the CONSTITUTION of the 
United States and, therefore, void. It was held in that 
case, Mr. Justice Miller continued: “ ‘that the statute 


14 Hannibal & St. Joseph R. R. Co. v. Husen, 95 U. S. 465, 24 L. ed. 527 
(1878); In re Ah Fong, 3 Saw. 144, 1 Fed. Cases 213 (Calif. 1874) ; Hender- 
son v. Wickham, 92 U. S. 259, 23 L. ed. 543 (1875); Chy Lung v. Freeman, 
92 U. S. 275, 23 L. ed. 550 (1875); Passenger Cases, 7 How. 283, 12 L. ed. 
702 (U. S. 1849); Plumly v. Massachusetts, 155 U. S. 461, 15 Sup. Ct. 125, 
39 L. ed. 223 (1894); Missouri K. & T. Ry. v. Haber, 169 U. S. 613, 18 Sup. 
7 + L. ed. 478 (1898). See Brief of Counsel for Appellee, supra note 

at 4 

15 Supra note 14. 

1692 U. S. 259, 266, 23 L. ed. 543 (1875). 

177 How. 283, 12 L. ed. 702 (U. S. 1849), 
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was repugnant to the CONSTITUTION and laws of the 
United States and therefore void.’ 7 How. 572.”* 


Immediately after this decision the State of New York 
amended the statute with a view, no doubt, to avoid the 
constitutional objection. In declaring this statute, as 
amended, containing provisions similar to those upheld 
in the Mi/n case, invalid, Mr. Justice Miller concluded : * 

Whether, in the absence of such action the states can or how 
far they can, by appropriate legislation, protect themselves against 


actual paupers, vagrants, criminals and diseased persons arriving 
in their territory from foreign countries, we do not decide. 


0 


In Chy Lung v. Freeman,” also cited by counsel for 
the proposition that a state in the exercise of its police 
power may exclude paupers from its limits, Mr. Justice 
Miller again delivering the opinion for the Court held 
that the statute was a most extraordinary one. “It is 
hardly possible to conceive of a statute more skillfully 
framed.” * To place in the hands of a single person the 
power to prevent entirely persons from coming into the 
state is an amazing claim of authority. Under this Act 
the person charged with its administration has but to go 
aboard a vessel filled with passengers ignorant of our 
language and our laws, and without trial or hearing of 
any kind, and from the external appearances of persons 
with whose habits he is unfamiliar may “point with his 
finger to twenty, as in this case, or a hundred if he 
chooses, and say to the master: ‘these are idiots, these are 
paupers, these are convicted criminals, these are lewd 
women and these others are debauched women.’”* In 
conclusion Mr. Justice Miller said: “In any view that 
we can take of this statute, it is in conflict with the CoN- 
STITUTION of the United States and, therefore, void.” * 

18 92 U. U. 259, 267, 23 L. ed. 543 (1875). 

19 [bid. at 275. 

20 Supra note 14. 

2192 U. S. 275, 278, 23 L. ed. 550 (1875). 


22 [bid. 
23 [bid. 


a a ~~ 
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The Husen case,* involved a Missouri statute which 
dealt not with paupers, but with the importation of cattle; 
the Haber case,” also dealt with cattle; and as to the 
remaining cases cited by counsel for the proposition that 
a state under its police powers may exclude paupers from 
coming within its limits, the Plumly case,** dealt with 
the sale of oleomargarine, which of course is not in point, 
and as to the 4h Fong case,” the Court in holding the 
California Chinese Act invalid, said: “I am aware of 
the general feeling prevailing in the State against the 
Chinese, and in opposition to the extension of any en- 


couragement to their immigration hither. . . . Admit- 
ting that there is ground for this feeling, it does not jus- 
tify any legislation for their exclusion. . . . It follows, 


from the views just expressed, that the petitioner must 
be discharged from further restraint of her liberty; and 
it is so ordered.” * 

Thus, case for case cited, the holdings of each can 
hardly be reconciled with counsel’s contention: ‘‘Fol- 
lowing the Miln case the Supreme Court on numerous 
occasions reiterated the right of a state in the exercise 
of its police power to exclude paupers from its limits.” * 

Although counsel throughout his argument speaks only 
in terms of pauperism, it is to be noted that the statute” 
in question does not deal with paupers, albeit paupers, 
whatever be the connotation of the term, were excluded. 
The statute speaks only in terms of indigency. In fact an 
earlier law” regulating the migration of paupers into 
the State of California was repealed; and, for the words 
“pauper or poor or indigent of incapacitated or incom- 





24 Supra note 14. 

25 [bid. 

26 [bid. 

27 [bid. 

28] Fed. Cases 213, 217, 218 (Calif. 1874). 

29 Brief for Appellee, supra note 5 at 6. 

20 “Every person, firm, or corporation, or officer or agent thereof that brings 
or assists in bringing into the state any indigent person, who is not a resident 
of the state, knowing him to be an indigent person, is guilty of a misdemeanor.” 
Cal. Welfare & Institutions Code (Deering, 1937) § 2615. 

31 Cal. Gen. Laws (Deering, 1931) act 5814 § 3. 
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petent,” appearing in the earlier law, the term “indigent” 
was substituted. Whether the term indigent was intended 
by the state legislature to cover the classes of persons em- 
braced in the former statute cannot be determined. But, 
it is especially significant that the law should have been 
so amended. 

It would be futile to indulge in a discussion of fanciful 
legal concepts as to whether the terms are or are not 
synonymous. The distinction between the two terms is 
emphasized solely for the reason that all of the earlier 
cases based on exclusion under the State’s police power 
dealt with paupers, not indigents. It is for that reason 
that counsel for appellee chose to use the former term. 
Whether or not they can be distinguished is unimportant. 
It is only important to note that expressions like “pau- 
pers” or “indigents” fall within the same category of 
broad terms as fair, reasonable, adequate, appropriate, 
competent, expedient, public good, public welfare, etc. 
These are all “weasel words” subject to varying inter- 
pretations and open to abuse in the exercise of adminis- 
trative discretion. The problem involved in ascertaining 
the meaning of such provisions can generally be deter- 
mined only in terms of effect and extent of legislative 
control, which in turn must revolve around one’s basic 
philosophy as to the underlying objectives of regulation. 
What belongs within the province of proper legislative 
regulation under such terms may mean one thing to one 
group of men and quite another thing to another. How 
far a statute as the one in question may go in prohibiting 
groups of persons from coming within its limits will, in 
large part, depend upon what classes of persons the offi- 
cers charged with the responsibility of their inclusion and 
exclusion, desire to keep from coming into the state at 
any one given time. 

Unless it be possible to define such terms beyond all 
doubt and in terms so clear as not to be subject to contro- 
versy, any course by the Court to have stamped or stig- 
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matized groups of persons as falling within this or that 
category or caste would not only have been dangerous but 
suicidal to the principles upon which this government 
was founded. We are too well aware of the hazards and 
perils involved, even with statutes less vague and evasive, 
when officials during a particular or chaotic period have 
embarked on fishing expeditions or witch-hunts of their 
own to brand persons and groups as untouchables or un- 
desirables. 


Thus, on the basis of any such ambiguous or obscure 
standard, the Court could not have possibly held Duncan 
to be an indigent in terms of the statute in question unless 
indigence be defined to apply to the millions of Amer- 
icans always unemployed, without funds and in search 
of employment. It pursued the proper course in refusing 
to accept the challenge that in the exercise of its police 
power a state may for purposes of exclusion indiscrimi- 
nately brand persons as falling within an undesirable 
group. But, in declaring the statute invalid, was the 
Court fully apprised of the implications involved in the 
case? Did the Court realize that the person principally 
involved in this case was Duncan, the migrant, and not 
Edwards, the carrier, who was not engaged in the busi- 
ness of interstate commerce, but engaged only in bring- 
ing his brother-in-law into the State of California in a 
broken-down jalopy? Was the Court cognizant of the 
fact that in spite of the indirectness of the statute, the 
principal question before it was whether a person such as 
Mr. Duncan, who is able to work, who is willing to work 
and who is in search for work could be precluded as a 
citizen of the United States and the State of Texas by 
the State of California from coming within its limits to 
look for work? 

If so, why did the Court hold unqualifiedly in favor of 
Edwards, and only qualifiedly so in favor of Duncan? 
The paramount consideration as the Court itself indicated 
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in its opinion was and should have been the welfare of 
Duncan, not Edwards. 


III. PRIVILEGES AND IMMUNITIES 


The Court fully comprehended the “gravity and per- 
plexity of the social and economic dislocation which the 
statute reflects.” ** Justice Byrnes in no uncertain terms 
asserted: “. . . this is a matter of common knowledge 
and concern. We are not unmindful of it.” “* The opinion 
set forth at great length the close relationship existing 
between the migrants as citizens of the United States and 
the obligations due them by the Federal government. 
Realizing that the principals involved in the case are the 
Duncans—the migrants—and knowing that the statute 
was in fact directed against them and not against those 
engaged in bringing the migrants into the state, the Court 
chose not to protect the privileges of the millions of mi- 
grants as a matter of right, but chose to protect only those 
engaged in the bringing of such persons into the state. 

In reaching this conclusion the Court fell headlong 
into the legislative trap set by the State of California, for 
the majority opinion upheld indirectly what the state 
legislature thought it could not do directly. The Court 
lost sight of the “gravity and perplexity of the social and 
economic dislocation,” paramount in the case and forced 
in some freakish way a roundabout and an unconvincing 
conclusion on interstate commerce, an issue only inci- 
dentally involved. 

It is difficult to understand why the Court veered from 
making a full determination of the principles dominant 
in the case. The seriousness of the situation undoubtedly 
prompted the Court in the first instance to hold against 
the validity of the statute, but in light of its opinion, it is 
even more difficult to reconcile the decision not only with 
the facts in the case but with the reasoning which the 


32 Majority Opinion, Edwards v. California, supra note 4 at 173. 
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Court presented for its conclusion. The majority opinion 
argued privileges and immunities all the way, but after 
laying a foundation and basis for such a holding, the 
Court quite unexpectedly pulled in its reins and con- 
cluded that the rights of migrants can be protected only 
insofar as they are objects of interstate commerce. 

True, the statute before the Court involved commerce. 
It involved the bringing or being responsible for the 
bringing of indigents into the State of California. It 
might be interesting, however, to speculate as to what the 
opinion of the majority of the members of the Court 
might have been if confronted with a statute which did 
not read in terms of bringing, but in terms of a bill * 
introduced by Messrs. Redwine and Jones in the Cali- 
fornia State Legislature authorizing the Governor of the 
State to employ whatever means may be necessary to pre- 
vent all paupers, vagabonds and indigents from entering 
the state. Luckily, this type of law was not before the 
Court. 

During the current emergency, this question may be of 
only academic importance. But with the cessation of 
hostilities and during the period when this country gears 
itself from a war to a peace-time economy it may be of 
great practical significance, for the states will undoubted- 
ly have to resort to all sorts of unprecedented measures 
when confronted with the millions of unemployed that 
will be pouring from the war production centers to other 
localities in search of work. The great influx of trade- 
barrier and other restrictive measures on business, trades 
and occupations that have appeared on our statute books® 
since the recent depression, recession as well as during 
other periods of great national stress, needs no emphasis. 


34 Assembly Bill No. 2459 introduced May 16, 1935, and referred to the Com- 
mittee on Unemployment. See also, Assembly Bill No. 1356 introduced by Mr. 
Houser on January 23, 1936, in the California State Legislature. This bill in 
addition to all of the provisions contained in the Redwine-Jones Bill defines 
pauper as a “person likely to become a public charge within three years.” 

sec. 2). 

35 Silverman, Bennett, Lechliter, Control by Licensing Over Entry Into the 
Market (Spring, 1941) 8 Law & Cont. Pros. 234. 
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Does not the decision of the majority leave the door wide 
open for the enactment of a Redwine-Jones type of stat- 
ute? 

Upon establishing the relationship between the mi- 
grant and the Federal government, an element essential 
for the consideration of the privileges and immunities 
provisions, the Court could have held that the migrants 
can as a matter of right move across state lines in search 
of employment. Why, then, did Justices Byrnes, Frank- 
furter, Reed, Roberts and the Chief Justice in rendering 
their opinion evade consideration of both Article IV, 
Section 2 and the privileges and immunities provision of 
the Fourteenth Amendment to the CONSTITUTION ? 


a.—Art. IV, sec. 2 


We know that the rapid and unprecedented growth and 
development of this country’s economy has been in no 
small measure due to a free and unfettered flow of capital 
and labor from one part of the country to another. 

Opportunities for the investment of capital and em- 
ployment of labor have prevailed during our epochal 
periods of expansion in different parts of the country. At 
one time such opportunities prevailed in the south. Dur- 
ing other periods, such opportunities prevailed in the 
north; while at other times, they prevailed in the middle- 
west, the southwest and far west. 

Capital and labor have invested and shared equally in 
the development of our economy, because from this coun- 
try’s very inception, it has been the policy both of the 
states and of the United States to encourage the free 
movement of such joint ventures in business, industry and 
commerce between and among the states. As labor is de- 
pendent upon capital, and capital equally so dependent 
upon labor, each must be permitted to move freely, un- 
harassed and with the maximum amount of facility. One 
cannot be encouraged and the other discouraged. We 
cannot say to capital: “You may go and move as freely 
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as you wish, whenever and wherever you wish.” To 
labor: “You must remain wherever you are, and remain 
for all time frozen in such place.” 

Freedom to move is perhaps the most basic of all human 
liberties. Migration of persons and peoples has served as 
the background for some of the greatest historical epi- 
sodes of mankind. “The wanderings of our biblical fa- 
thers, the voyages of Columbus, the exploits of our pio- 
neers, the hazards faced by our colonial ancestors, and the 
movement of covered wagons across trackless prairies all 
attest to the fundamental nature of human migration.” * 

The available labor market cannot be frozen within 
the boundaries and limits of the forty-eight states without 
seriously affecting the social, economic and political fab- 
ric of our system. To do so, would result in the Balkani- 
zation of the United States and the disintegration of these 
united states into forty-eight separate and hostile social, 
economical and political entities, each jealously and 
avariciously conniving to take for itself the benefits and 
advantages that may periodically and accidentally accrue 
to another. A nation so divided could not long survive, 
and it was precisely for the purpose of eradicating the 
evils then existing here as well as on the continent of 
Europe that this country was created in order “to form 
a more perfect union.” 

In order to create and perpetuate this more perfect 
union, the framers of the CONSTITUTION with calm and 
deliberation wrote into it: “The citizens of each state 
shall be entitled to all Privileges and Immunities of citi- 
zens in the several states.” *’ Any other interpretation of 
this provision than that it insures beyond all doubt to 
each of the citizens of the several states the most funda- 
mental right and privilege to move about freely and 
easily from state to state and through each of the other 

36 Testimony of Mr. Neil H. Jacoby, Chmn. Ill. Emergency Relief Commis- 
sion, before House Committee to Investigate Interstate Migration of Destitute 
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states in search of opportunity would be calamitous and 
catastrophic. That this was countenanced by the framers 
of the CONSTITUTION is evidenced by Article IV of the 
Articles of Confederation. It reads: “The free inhabi- 
tants of each of these States, paupers, vagabonds and fugi- 
tives from justice excepted, shall be entitled to all the 
privileges and immunities of free citizens in the several 
states; and the people of each state shall have free ingress 
and egress to and from any other state.” 

This clause is unquestionably the model for Article IV, 
Section 2 of the CONSTITUTION as adopted. The clause 
as adopted, to be sure, is not as specific in its inclusion of 
the fundamental right of free ingress and egress to and 
from any of the other states of the Union, but that such 
was the intent of the framers of the CONSTITUTION has 
never been successfully or even seriously challenged. On 
the other hand strong dicta expressed in numerous deci- 
sions rendered by the Supreme Court confirm this con- 
clusion. 


There can be but little question that the purpose of both these 
provisions is the same, and that the privileges and immunities 
intended are the same in each. In the Articles of Confederation, 
we have some of these specifically mentioned, and enough per- 
haps to give some general idea of the class of civil rights meant 
by this phrase.** 

In discussing the right of unrestricted ingress and 
egress in the several states, Justice Washington® in the 
Circuit Court of Appeals for the Eastern District of 
Pennsylvania, as early as 1823, said: “What are the privi- 
leges and immunities of citizens in the several states? We 
feel no hesitation in confining these expressions to those 
privileges and immunities which are, in their nature, 
fundamental; which belong, of right, to the citizens of 
all free governments; and which have, at all times, been 
enjoyed by the citizens of the several states which com- 


pose this Union, from the time of their becoming free, 


38 Slaughter-House Cases, 16 Wall. 36, 75, 21 L. ed. 394 (U. S. 1872). 
39 Corfield v. Coryell, 6 Fed. Cases 546, 551 (E. D. Pa. 1823). 
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independent and sovereign. What these fundamental 
principles are, it would perhaps be more tedious than 
difficult to enumerate.” But one of the particular privi- 
leges of citizens which is clearly embraced by the general 
description of privileges deemed to be fundamental is the 
“right of a citizen of one state to pass through, or to re- 
side in any other state, for purposes of trade, agriculture, 
professional pursuits or otherwise. . . .”* 

The Supreme Court has never undertaken to define 
specifically the scope of the privileges and immunities 
provision; and while no case can be cited squarely for 
the proposition that a person such as Duncan cannot under 
Article IV, Section 2 of the CONSTITUTION be precluded 
from coming into the State of California, no cases or even 
language can be offered to the effect that a person without 
funds or resources and in search of employment in an- 
other state can be precluded from coming into the state. 
The Supreme Court, however, has expressed itself on a 
number of occasions and in very strong language that “for 
all the great purposes for which this government was 
formed, we are one people with one common country. 
We are all citizens of the United States and citizens of 
the states wherein we reside.” And, inherent in such citi- 
zenship is the right “to pass and repass through every 
part of it without interruption as freely as in our own 
state.” * 

It was undoubtedly the object of the privileges and im- 
munities provision to place the citizens of each state upon 
the same footing with citizens of other states, so far as 
the advantages resulting from citizenship in those states 
are concerned. It has been stated and restated without 
exception that no provision in the CONSTITUTION has 
tended so strongly to constitute the citizens of the United 
States one people as this. 


Indeed without some provision of the kind removing from the 
citizens of each state the disabilities of alienage in the other 


40 [bid. 


41 Passenger Cases, 7 How. 283, 492, 12 L. ed. 702 (U. S. 1849). 
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states, and giving them equality of privileges with citizens of those 
states, the Republic would have constituted little more than a 
league of states; it would not have constituted the Union which 
now exists.*? 


In Ward v. Maryland,” this Court said: 


Beyond doubt those words are words of very comprehensive 
meaning, but it will be sufficient to say that the clause plainly and 
unmistakably secures and protects the right of a citizen of one 
state to pass into any other state of the Union for the purpose 
of engaging in lawful commerce, trade or business without moles- 
tation . 

Thus, whatever may be those rights which a state may 
grant to or establish for its own citizens, the same neither 
more nor less, shall be the measure of the rights of the 
citizens of other states. As the State of California did not 
impose any restriction or limitation on its own indigent 
citizens from seeking employment in the state, and as the 
statute in the instant case specifically restricted persons 
of the same class who are not residents of the state from 
coming into the state in search of employment, the statute 
could have been declared invalid on this provision alone. 
That the Court did not do so is certainly a sad com- 
mentary on the philosophy which inspired “We the peo- 
ple in order to form a more perfect Union.” It seriously 
circumscribed not only the express language of the CoN- 
STITUTION, but the express wishes and intent of the fram- 
ers of that instrument as well as the Court’s own inter- 
pretation of the provision. 


b—The Fourteenth Amendment 


Until the adoption of the fourteenth amendment, “it 
had been said by eminent judges that no man was a citizen 
of the United States, except as he was a citizen of one of 
the states composing the Union.” “* With the adoption 
of the amendment, “All persons born or naturalized in 
the United States, and subject to the jurisdiction thereof 





42 Paul v. Virginia, 8 Wall. 168, 180, 19 L. ed. 357 (U. S. 1868). 
4312 Wall. 418, 430, 20 L. ed. 449 (U. S. 1870). 
44 Slaughter-House Cases, supra note 38 at 72. 
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are citizens of the United States and of the state wherein 
they reside.’ ‘That national citizenship might be more 
than but a hollow gain, and for the purpose of giving 
some meaning to such citizenship, the amendment fur- 
ther provides: “No State shall make or enforce any law 
which shall abridge the privileges and immunities of 
citizens of the United States.” 

If national citizenship is more than a specious right, 
what then are the privileges and immunities guaranteed 
by the amendment? It was argued in the Slaughter House 
Cases, that the Congress which proposed the amendment 
and the states in adopting it did not intend to bring within 
the power of Congress the entire domain of civil rights 
heretofore belonging exclusively to the states. Any such 
construction, Mr. Justice Miller said: “ 


would constitute this court a perpetual censor upon all legis- 
lation of the states, on the civil rights of their own citizens, with 
authority to nullify such as it did not approve as consistent with 
those rights . . . The argument we admit is not always the most 
conclusive which is drawn from the consequences urged against 
the adoption of a particular construction of an instrument. But 
when, as in the case before us, these consequences are so serious, 
so far reaching and pervading, so great a departure from the 
structure and spirit of our institutions; when the effect is to 
fetter and degrade the state governments by subjecting them to 
the control of Congress, in the exercise of powers heretofore uni- 
versally conceded to them of the most ordinary and fundamental 
character; when in fact it radically changes the whole theory of 
the relations of the state and Federal governments to each other 
and of both these governments to the people; the argument has 
a force that is irresistible, in the absence of language which ex- 
presses such a purpose too clearly to admit of doubt . . . 

Having shown that the privileges and immunities . . . are left 
to the state governments for security and protection, and not by 
this article placed under the special care of the Federal govern- 
ment, we may hold ourselves excused from defining the privileges 
and immunities of citizens of the United States which no State 
can abridge, until some case involving those privileges may make 
it necessary to do so. 


Although the right to engage in the slaughter-house 
business in that case was held not to be an attribute of 
national citizenship, and no one now contends that it is, 


” 45 Ibid. at 78, 79. 











546 THE GEORGE WASHINGTON LAW REVIEW 


Mr. Justice Miller in his opinion did unequivocally leave 
open the whole question of determining which of such 
privileges a state cannot abridge “until some case in- 
volving those privileges may make it necessary to do so.” 
But the Supreme Court since then and the majority of 
the members of the Court today still persist in their re- 
luctance not only to enlarge the scope of the provision 
but to give any meaning at all to it. The Court has con- 
sistently given heed to the alarm and dangers of the clause 
as set forth in the Slaughter House decision, but not to 
the limitations imposed on the doctrine nor to the more 
sober advice and counsel cautioned by Mr. Justice Miller. 
The bogey-man created in that opinion still haunts the 
Court, and its fear is best reflected in the words of the 
present Chief Justice when rendering a dissenting opinion 
in Colgate v. Harvey.“ Speaking of the privileges and 
immunities provision sixty-three years after the decision 
in the Slaughter-House Cases, the similarity of language 
and the lack of progress in the development of the legal 
concept is most striking. He said: 


If its restraint upon state action were extended more than is 
necessary to protect relationships between the citizen and the 
national government, and it did more than duplicate the protec- 
tion of liberty and property secured to persons and citizens by 
the other provisions of the CONSTITUTION, it would enlarge 
judicial control of state action and multiply restrictions upon it 
to an extent difficult to define, but sufficient to cause serious ap- 
prehension for the rightful independence of local government. 
That was the issue fought out in the Slaughter-House Cases, 
supra, with the decision against the enlargement. Since the 
adoption of the Fourteenth Amendment at least forty-four *’ 


46 206 U. S. 404, 445, 56 Sup. Ct. 252, 80 L. ed. 299 (1935). 

47 Slaughter-House Cases, supra note 38; Bradwell v. State, 16 Wall. 130, 
21 L. ed. 442 (U. S. 1872); Bartemeyer v. Iowa, 18 Wall. 129, 21 L. ed. 929 
(U. S. 1873) ; Minor v. Happersett, 21 Wall. 162, 22 L. ed. 627 (U. S. 1874) ; 
Walker v. Sauvinet, 92 U. S. 90, 23 L. ed. 678 (1875) ; Kirtland v. Hotchkiss, 
100 U. S. 491, 25 L. ed. 558 (1879) ; Presser v. Illinois, 116 U. S. 252, 6 Sup. 
Ct. 580, 29 L. ed. 615 (1886); Mahon v. Justice, 127 U. S. 700, 8 Sup. Ct. 
1204, 32 L. ed. 282 (1887); In re Kemmler, 136 U. S. 436, 10 Sup. Ct. 930, 34 
L. ed. 519 (1870); Crowley v. Christensen, 137 U. S. 86, 11 Sup. Ct. 13, 34 
L. ed. 620 (1890) ; McElvaine v. Brush, 142 U. S. 155, 12 Sup. Ct. 156, 35 L. 
ed. 471 (1891); McPherson v. Blacker, 146 U. S. 1, 13 Sup. Ct. 3, 36 L. ed. 
869 (1892); Giozza v. Tiernan, 148 U. S. 657, 13 Sup. Ct. 721, 37 L. ed. 559 

; Duncan v. Missouri, 152 U. S. 377, 14 Sup. Ct. 570, 38 L. ed. 485 
(1893) ; Miller v. Texas, 153 U. S. 535, 14 Sup. Ct. 874, 38 L. ed. 812 (1893) ; 
In re Lockwood, 154 U. S. 116, 14 Sup. Ct. 1082, 38 L. ed. 929 (1894); Towa 





ITINERANT WORKERS AND THE CONSTITUTION 547 


cases have been brought to this Court in which state statutes 
have been assailed as infringements of the privileges and im- 
munities clause. Until to-day none has held that state legislation 
infringed that clause. 

If its sweep were now to be broadened to include protection 
of every transaction across state lines, regardless of its connec- 
tion with any relationship between the citizen and the national 
government a step would be taken, the gravity of which might 
well give us concern. 


But it need give us no concern, because the issue was 
not fully fought out in the Slaughter-House Cases. The 
decision in that case was not based against the enlarge- 
ment or expansion of the privileges provision. For, “lest 
it should be said that no such privileges and immunities 
are to be found if those we have been considering are ex- 
cluded,” ** Mr. Justice Miller continued,“ 


Central Ry. v. Iowa, 160 U. S. 389, 16 Sup. Ct. 344, 40 L. ed. 467 (1896) ; 
Plessy v. Ferguson, 163 U. S. 537, 16 Sup. Ct. 1138, 41 L. ed. 256 (1896); Ori- 
ent Insurance Co. v. Daggs, 172 U.S. 557, 19 Sup. Ct. 281, 43 L. ed. 552 (1899) ; ; 
Cumming v. Board of Education, 175 U. S. 526, 20 Sup. Ct. 196, 44 L. ed. 2 
(1899) ; Maxwell v. Dow, 176 U.S. 581, 20 Sup. Ct. 448, 44 L. ed. 597 (in05) - 
Williams v. Fears, 179 U. S. 270, 21 Sup. Ct. 128, 45 L. ed. 186 (1900) ; Orr v. 
Gilman, 183 U. S. 278, 22 Sup. Ct. 213, 46 L. ed. 196 (1902); Cox v. Texas, 
202 U. S. 446, 26 Sup. Ct. 671, 50 L. ed. 1099 (1906); Board of Education v. 
Illinois, 203 U. S. 553, 27 Sup. Ct. 171, 51 L. ed. 314 (1906) ; Ballard v. Hunter, 
204 U. S. 241, 27 Sup. Ct. 261, 51 L. ed. 461 (1907); Western Turf Ass’n v. 
Greenberg, 204 U. S. 359, 27 Sup. Ct. 384, 51 L. ed. 520 (1907); Halter v. 
Nebraska, 205 U. S. 34, 27 Sup. Ct. 419, 51 L. ed. 696 (1907); Wilmington 
Star Mining Co. v. Fulton, 205 U. S. 60, 73, 27 Sup. Ct. 412, 51 L. ed. 708 
(1906) ; Twining v. New Jersey, 211 U. S. 78, 29 Sup. Ct. 14, 53 L. ed. 97 
(1908) ; Western Union v. Commercial Milling Co., 218 U. S. 406, 31 Sup. Ct. 
59, 54 L. ed. 1088 (1910); Missouri Pacific Ry. Co. v. Castle, 224 U. S. 541, 
32 Sup. Ct. 606, 56 L. ed. 875 (1912) ; Graham v. West Virginia, 224 U. S. 616, 
32 Sup. Ct. 583, 56 L. ed, 917 (1912); Selover, Bates & Co. v. Walsh, 226 
U. S. 112, 33 Sup. Ct. 69, 57 L. ed. 146 (1912); Rosenthal v. New York, 226 
U. S. 260, 33 Sup. Ct. 27, 57 L. ed. 212 (1912) ; Waugh v. Board of Trustees, 
237 U. S. 589, 35 Sup. Ct. 720, 59 L. ed. 1131 (1915) ; Porter v. Wilson, 239 
U. S. 170, 36 Sup. Ct. 91, 60 L. ed. 204 (1915); Crane v. Campbell, 245 U. S. 
304, 38 Sup. Ct. 98, 62 L. ed. 304 (1917) ; Armour & Co. v. Virginia, 246 U. S. 
1, 38 Sup. Ct. 267, 62 L. ed. 547 (1918); Omaechevarria v. Idaho, 246 U. S. 
343, 38 Sup. Ct. 323, 62 L. ed. 763 (1918) ; Maxwell v. Bugbee, 250 U. S. 525 
40 Sup. Ct. 2, 63 L. ed. 1124 (1919); Ownbey v. Morgan, 256 U. S. 94, 41 
Sup. Ct. 433, 65 L. ed. 837 (1921); Prudential Ins. Co. v. Cheek, 259 U. S. 
530, 42 Sup. Ct. 516, 66 L. ed. 1044 (1922); Hamilton v. Regents, 293 U. S. 
245, 55 Sup. Ct. 197, 79 L. ed. 343 (1934). To these cases should be added 
those cited by Justice Stone in Hague v. C.1.0., 307 U. S. 496, 521, 59 Sup Ct. 
954, 83 L. ed. 1423 (1938): Holden v. Harvey, 169 U. S. 366, 18 Sup. Ct. 
383, 42 L. ed. 780 (1898); Ferry v. Spokane, P. & S. R. Co., 258 U. S. 314, 
42 Sup. Ct. 358, 66 L. ed. 635 (1922); New York ex rel. Bryant v. Zimmer- 
man, 278 U. S. 63, 49 Sup. Ct. 61, 73 L. ed. 184 (1937): Whitfield v. Ohio, 
297 U. S. 431, 56 Sup. Ct. 532, 80 L. ed. 778 (1921); Breedlove v. Suttles, 
302 U. S. 277, 58 Sup. Ct. 205, 82 L. ed. 252 (1937); Palko v. Conn., 302 U. S. 
319, 58 Sup. Ct. 149, 82 L. ed. 288 (1937). 


48 Slaughter-House Cases, supra note 38 at 79. 
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We venture to suggest some which owe their existence to the 
Federal government, its National character, its CONSTITUTION 
or its laws. 

One of these is well described in the case of Crandall v. Ne- 
vada. It is said to be the right of the citizen of this country, 
protected by implied guaranties of its CoNsTITUTION, “to come 
to the seat of government, to transact any business he may have 
with it, to seek its protection, to share its offices, to engage in 
administering its functions. He has the right of free access to 
its seaports, through which all operations of foreign commerce 
are conducted, to the sub-treasuries, land offices, and courts of 
justice in the several states.” And quoting from the language 
of Chief Justice Taney in another case, it is said, “that for all 
the great purposes for which the Federal government was estab- 
lished, we are one people, with one common country, we are all 
citizens of the United States; and it is, as such citizens, that 
their rights are supported in this court in Crandall v. Nevada. 


There is no more fundamental attribute of national citi- 
zenship than the right to move freely from state to state, 
and as such a fundamental right, it should have been pro- 
tected by the Supreme Court in the instant case not by 
virtue of the State’s interference with interstate commerce 
but by the privileges and immunities provision of the 
fourteenth amendment. And, as such a right it should 
have been made to stand on its own merit and not by suf- 
ferance through the commerce clause. As Justice Doug- 
las stated in his concurring opinion™ in this case: 


The conclusion that the right of free movement is a right of 
national citizenship stands on firm historical ground. If a state 
tax on that movement as in the Crandall case is invalid, a 
fortiori a state statute which obstructs or in substance prevents 
that movement must fall. That result necessarily follows unless 
perchance a state can curtail the right of free movement of those 
who are poor or destitute. But to allow such an exception to be 
engrafted on the rights of national citizenship would be to con- 
travene every conception of national unity. It would also intro- 
duce a caste system utterly incompatible with the spirit of our 
system of government. It would permit those who were stigma- 
tized by a state as indigents, paupers or vagabonds to be relegated 
to an inferior class of citizenship. It would prevent a citizen be- 
cause he was poor from seeking new horizons on other states. It 
might thus withhold from large segments of our people that 
mobility which is basic to any guaranty of freedom of oppor- 
tunity. The result would be a substantial dilution of the rights 


50 Concurring Opinion in Edwards v. California, supra note 4 at 181. 
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of national citizenship, a serious impairment of the principles of 
equality. Since the state statute here challenged involves such 
consequences, it runs afoul of the privileges and immunities 
clause of the Fourteenth Amendment. 

Instead of proceeding on this theory, however, the ma- 
jority opinion, without showing how interstate commerce 
was actually burdened (the only evidence of interstate 
commerce in the case was the single trip by Edwards in 
a broken-down jalopy bringing his brother-in-law, Dun- 
can, into the state) proceeded simply on the assumption 
that since the Miln case was decided in 1837, it was no 
longer binding on the Court today. It did so, even though, 
the statute in the Mi/n case was subsequently repealed and 
the decision in that case, if not directly, was impliedly 
overruled by the opinion in the Henderson case. 


IV. INTERSTATE COMMERCE AND EQUAL PROTECTION 
OF THE LAWS 


a.—The Interstate Commerce Clause 


The statute in the instant case imposed a definite burden 
upon “every person, firm or corporation” engaged in in- 
terstate commerce. Under its provisions any such person 
or its agent who brought indigents into the state, know- 
ing them to be indigents was guilty of a misdemeanor. 

While the obligation imposed was without doubt a 
definite one, as each carrier in order to avoid criminal 
liability was unable to bring indigents into the state, the 
nature and character of this obligation was wholly indef- 
inite. Without a rigorous and detailed investigation of 
its own, how was a carrier able to determine whether it 
was or was not engaged in the commerce of carrying in- 
digents? Then again, who under the statute are indigents? 
How was the carrier able to determine conclusively that 
it did not have indigents aboard? What were the stand- 
ards to be employed? And, what elements were to be 
taken into consideration in making such determination? 

- But this each carrier was required to do even though the 
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statute itself was silent as to what classes of persons fell 
within the prohibited category. 

It is well established that every criminal statute creat- 
ing a new offense must be so explicit in its terms as to 
inform those who are subject to penalties under it, what 
conduct on their part will render them liable. A statute 
so vague in its terms that men of ordinary intelligence 
must guess at its meaning and differ as to its application 
violates every essential element of justice and fair play. 
A statute that cannot be given an intelligible meaning, 
because of the uncertainty indefiniteness and vagueness of 
its terms will be void and wholly inoperative.” 


Nevertheless, without specific or definite standards to 
guide it, the carrier was obliged to proceed with an inde- 
pendent investigation of its own to determine who was 
indigent, or otherwise suffer the consequences for the vio- 
lation of a somewhat mysterious crime. “Under these 
statutes it is not a defense that the person acted honestly 
and in good faith, under a mistake of fact. He is bound 
to know the fact as well as the law, and he acts at his peril. 
These statutes do not make a guilty knowledge one of the 
ingredients of the offense.” © 


Aside from its indefiniteness and the confusion result- 
ing therefrom, the statute in the instant case made no 
provision for hearing or appeal, and the obligation of the 
carrier as to whether it had or had not complied with the 
provisions of the statute was left solely to the whim, ca- 
price and discretion of a single individual. Whether the 
interpretation of the officer charged with the administra- 


51 See, Ex parte Leach, 215 Cal. 536, 12 Pc. (2d) 3 (1932); Hewit v. State 
Bd. of Medical Examiners, 148 Cal. 590, 84 Pc. 39 (1906); County Com- 
missioners v. Law, 3 Colo. App 328, 330 (1893); State v. Partlow, 91 N. C. 
550 (1884). See also, Freund, Use of Indefinite Terms in a Statute (1924) 24 
Cou. L. Rev. 193; Aigler, Legislation in Vague and General Terms (1923) 21 
Micn. L. Rev. 831; Note (1931) 44 Harv. L. Rev. 1139 and Crawrorp, 
STaATuToRY ConstrucTION (1940) 340. 


52 State v. Cornish, 66 N. H. 329, 330, 21 Atl. 180, 181 (1890). See also, 
Commonwealth v. Wentworth, 118 Mass. 441 (1875); Commonwealth v. 
Boynton, 2 Allen 160 (Mass. 1861); Commonwealth v. Emmons, 98 Mass. 6, 
(1867) ; Commonwealth v. Raymond, 97 Mass. 567, 568 (1867); Hourigan v. 
Nowell, 110 Mass. 470 (1872). 
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tion of the law would coincide with the carrier’s concept 
of the term indigent was problematical; if it did, was the 
carrier assured that at another time another officer or 
even the same officer would rule similarly. 

In a case involving abuse of administrative discretion 
of an immigration official who denied admission to a 
group of persons on the ground that they were likely to 
become public charges, Justice Holmes in Gegiow v. 
UAI,” said: 

The single question on this record is whether an alien can be 
declared likely to become a public charge on the ground that the 
labor market in the city of his destination is over-stocked. In 
the act determining who would be excluded, “Persons likely to 
become a public charge” are mentioned between paupers and 
professional beggars, and along with idiots, persons dangerously 
diseased, . . . convicted felons, prostitutes and so forth. The 
persons enumerated in short are to be excluded on the ground of 
permanent personal objections accompanying them irrespective 
of local conditions unless the one phrase before us is directed to 
different considerations than any other of those with which it is 
associated. Presumably it is to be read as generically similar to 
the others mentioned before and after. 

The statute deals with admission to the United States . . . It 
would be an amazing claim of power if commissioners decided not 
to admit aliens because the labor market of the United States 
was overstocked . . .” 

And, in the instant case, it would likewise be an amaz- 
ing claim of power if, under the statute in question, the 
State of California and its officials were able to subject 
not aliens but citizens of the United States to obligations 
so vicious and arbitrary. Were California permitted to 
subject passengers and carriers coming from Arizona and 
New York to such rigid regulation, there is no question 
but that Arizona and New York could and would do like- 
wise in retaliation. They already have and are doing so. 
What the results of such practices may be is not difficult 
to foresee. That this is an imposition of a definite burden 
on interstate commerce no one can deny. Yet in the en- 
forcement of this provision which must apply to “every 
person, firm or corporation,” only the persons traveling in 


58 239 U. S. 3, 9, 10, 36 Sup. Ct. 2, 60 L. ed. 114 (1915). 
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broken-down flivvers, wagons and trucks were stopped at 
the states’ borders. The planes, steamers, trains and buses 
also carrying persons in search of employment were not 
stopped and were not subjected to the same examination, 
investigation and humiliation.” 


54 Only a few instances need be cited as to the manner and methods adopted 
by the enforcing agencies in administering the law: 
The Los Angeles Herald-Express for February 4, 1936, had this to say: 
“INDIGENTS BARRED AT ARIZONA LINE 

“While a tumultuous row was raging in city council over Police Chief 
James E. Davis’ ‘expeditionary force’ of policemen to halt the indigents over 
California’s far-flung borders, the lid was successfully clamped on the 
Arizona-California line today. 

“Tactical orders,’ under which the city police 1 seeking to dam the 
tide of trouble at the border were outlined by S. L. Harman, assistant sec- 
retary of the Los Angeles Chamber of Commerce. He said police and civic 
authorities were seeking to stop at the State line persons riding trains with- 
out paying fare; give the persons the option of leaving the State or 
serving jail terms; and finally, to discourage from entering California all 
auto parties without apparent sources of support.” 

The same newspaper on the following day said: 

“Our own recourse is to reinforce the sheriffs of the border counties with 
men loaned from the Los Angeles Police Department who can turn back the 
front ranks of these oncoming hordes promptly and in such numbers that 
the invasion can be halted at its sources as soon as the news reaches the east. 

“We are simply trying to apply an ounce of sensible prevention to save a 
pound of costly cure later on. Critics of the plan have either not taken 
pains to examine facts or for mysterious reasons of their own are content 
to see Los Angeles filled with a homeless indigent army of thousands, re- 
cruited from every State in the Union and threatening every security and 
hope of our own working people. 

“It is noteworthy that the critics have no constructive proposals of their 
own to offer with reference to this very real problem.” 

And on the 6th of February, the Los Angeles Herald-Express reported: 
“Report ALL Beccars Is PLEA 


“Along California’s hundreds of miles of land frontier and on the home 
front in this city, Los Angeles police battled today to turn back hordes of 
jobless, penniless transients, who are said to have been pouring into this 
sunny clime from the wintry east at the rate of 6,000 to 7,000 a month.” 

In retaliation, the Los Angeles Herald-Express reports on February 12, 1936, 
of the action taken by Arizona: 


“SEEK TO BALK Los ANGELES PoLtice BorpER GUARD 
“Arizona, which has been gently shooting indigents westward into Cali- 
fornia for years, rose in wrath yesterday and threatened to call out the 
State’s National Guard troops because Los Angeles, with its police block- 
ade, has started the tide of jobless roamers back toward the East. The 
threat was caused by the sidetracking in Tucson of a boxcar in which some 
50 eastern transients had been started homeward by the police along the 
border.” 
And on April 20, 1936, the following item appeared in the Denver Rocky 
Mountain News: 
“Troops Move Into Action AT DAWN TO PREVENT INVASION BY INDIGENT 
“ARMED FORCE ACTING UNDER MARTIAL LAW TO STOP ALL—ENTIRE SOUTHERN 
BORDER OF COLORADO WILL BE PATROLLED BY SOLDIERS TO HALT ALIENS, NEEDY 
“Money to be test 


“Autos, BUSSES, AND TRAINS WILL BE SEARCHED BY NATIONAL GUARDSMEN 
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Thus, if the statute applied equally to all persons and 
classes of carriers, it is an interference with interstate com- 
merce prohibited by the CONSTITUTION. If the statute 
applied only to a certain class of persons and carriers, it 


“Armed Colorado National Guardsmen moved on the state’s southern 
border Sunday and at dawn Monday they will spread out fanwise to cover 
the 360 square miles placed under martial law by Governor Johnson and to 
enforce his order to turn back all indigent laborers and aliens seeking entry 
into Colorado. 

“With the detachment from Denver went Adj. Gen. Neil West Kimball, 
chief officer of the Guard, who will set up his headquarters at Trinidad. 

“Thirty-six men and their officers left the Guard armory at E. Third 
Ave. and Logan St., at noon for the ‘front’—the strip of land one mile 
wide and extending from the Kansas to the Utah border. 


“MONEY Is THE TEST 


“The 36 men to leave Denver were members of the tank and artillery 
units of the guard, comprised in the 157th Infrantry and the 168th Field 
Artillery. 

“Reinforcements Monday from other guard units and co-operation from 
county officers and the State Highway Courtesy Patrol will furnish enough 
men to place guards at all principal ports of entry from New Mexico and 
the Oklahoma Panhandle. 

“Every automobile, bus, and train—with the exception of the first-class 
passenger limiteds—will be stopped and searched 

“Money and financial responsibility is the test laid down by Governor 
Johnson for entry into the state. 

“Tf they do not have money, or means of support, do not let them pass,’ 
is his order. 

“Colorado cannot care for indigents from other states, and these people 
become charges of the state after the brief spring labor season ends.” 


On April 23, 1936, this item appeared in the Denver Rocky Mountain News: 


“New Mexico May Bar Conorapo Goons 


“GOV. TINGLEY THREATENS TO HIT BACK AT STATE MILITIA—RESENTS ‘HIGH- 
HANDED ATTITUDE’ IN REFUSING TO ALLOW CITIZENS TO CROSS SOUTHERN 
LINE—TALKS REPRISALS—JOHNSON IS EXPECTED TO CONFER WITH HIM BY 
TELEPHONE ON CRISIS 

“Complications with New Mexico over Colorado’s militarized southern 
border neared a serious stage Thursday and it was expected Governor 

Johnson would confer Friday by telephone with Gov. Clyde Tingley in 

Santa Fe 

“Reconnaissances in New Mexico by members of the intelligence staff of 
the Colorado National Guard and the dumping of the unwanted labor back 
across the border drew the fire of Governor Tingley in two official state- 
ments during the day. 

“In one, he threatened to bar shipments of Colorado goods into New 

Mexico unless Colorado’s ‘high-handed attitude’ is modified. 

“*You would think New Mexico had been cut off from the United States 
and was a foreign country,’ he said. 

“These people are not aliens any more than the people of Colorado are 

aliens. They are descendants of people who settled this country when 

Colorado was still a part of Mexico.” . . 


The situation existing in Florida is reported te the New York Times, on 


Nov. 20, 1936: 





“FioripA Bars Out 2,000 sy ‘Poverty QUARANTINE’ 
“Jacksonville, Fla., Nov. 19.—The Florida motor patrol, conducting a 
‘border blockade’ against penniless transients, estimated that by this week 


end it will have shunted from the State 2,000 hitch-hiking, rod-riding, and 
flivver-driving itinerants. 
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must fall because it runs afoul to the equal protection of 
the laws as provided for in the fourteenth amendment. 


b.—The Equal Protection of the Laws 


It might be argued in defending the state’s position 
that a presumption operates in favor of the steamship, 
rail, bus and air transport companies, but not so in favor 
of persons operating broken-down trucks and autos; thus, 
persons traveling by steamer, rail, bus or air, who can 
afford to pay for such means of transportation may be 
presumed to be not indigent, while persons traveling with 
others in automobiles and trucks are indigent. 


For the sake of argument, it might be conceded that 
there might be some basis for this contention and classi- 
fication. To avert application of the equal protection of 
the laws, states have been empowered to classify persons, 
trades, occupations and commodities into reasonable and 
well defined categories. But, under the circumstances, 
can it be contended that the sole consideration for a 
proper interpretation of this statute is whether a person 
is or is not able to pay for his transportation? By this 
standard, a person who is competent, able and willing to 
work and who can afford to pay for his transportation on 
a public carrier, whatever the sum may be, is not an in- 
digent; while the person who is equally competent, able 
and willing to work but who cannot afford to pay for his 
transportation is an indigent. Carriers bringing the for- 
mer classes of persons would therefore not be held crim- 
inally liable under the statute; while car owners bringing 
either a mother, father, aunt, uncle, cousin or in-law 
would be held liable, even though the statute speaks not 

“The second year of the poverty quarantine has brought a lessened flow 
of warmth-seeking transients, it was said, although comparative figures are 


lacking. Governor Dave Sholtz, who ordered the blockade, said that about 
50,000 were turned back last season. 

“The Florida winter season is not yet under way, and a greater number 
of jobless wanderers are expected with the New Year. 

“The patrol was established to keep persons without funds from entering 
the State and turning to crime for support, Governor Sholtz said. They 
are ineligible for State or Federal relief.” 





- 
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in terms of a “poor person” bringing indigents into the 
state, but in terms of “every person, firm and corpora- 
tion” bringing indigents into the state. 

The discrimination resulting through such administra- 
tion affects not only carriers, it affects with equal force 
the person being carried—the migrants, since by the 
broad and sweeping discretionary powers vested in offi- 
cials to determine who are indigents, those deemed unde- 
sirable will be unconstitutionally denied the privilege of 
using the roads and highways in search of employment 
which they as citizens of the United States helped to 
build; those with money of course being permitted to use 
the carriers and highways as freely as they may desire. 
This classification cannot stand the test. It is an unrea- 
sonable one. And as in Truax v. Raich,” 

this admitted authority, with the broad range of legislative dis- 
cretion that it implies, does not go so far as to make it possible 
for the state to deny to lawful inhabitants, because of their race 
or nationality [or in this case for lack of funds] the ordinary 
means of earning a livelihood. It requires no argument to show 
that the right to work for a living in the common occupations of 
the community is of the very essence of the personal freedom 
and opportunity that it was the purpose of the Amendment to 
secure. Butchers’ Union v. Crescent City Co., 111 U. S. 746, 
762; Barbier v. Connolly, 113 U. S. 27,,31; Yick Wo v. Hop- 
kins, 118 U. S. 356, 369; Allgeyer v. Louisiana, 165 U. S. 578, 
589, 590; Coppage v. Kansas, 236 U.S. 1, 14. If this could be 
refused solely upon the ground of race or nationality [or lack 
of funds] the prohibition of the denial to any person of the equal 
protection of the laws would be a barren form of words. 

That the person coming by automobile to the State of 
California to look for employment is similarly situated to 
the person coming by train or airplane, cannot be denied. 
That in one case, one may have a five-dollar bill in his 
possession, and in the other case a one-hundred-dollar bill 
is not sufficient justification to rule that the fourteenth 
amendment was intended as protection only to those with 
the one-hundred-dollar bills or to those owning railroads, 
aeroplanes, or busses and not to those who own trucks, 


55 239 U. S. 33, 41, 42, 36 Sup. Ct. 7, 60 L. ed. 131 (1915). 
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cars or horses. The liberties, rights and privileges guar- 
anteed by the equal protection of the laws cannot be 
construed to depend for its interpretation on poverty or 
wealth, as the case may be. A statute to meet the require- 
ments of the constitutional provision must operate alike 
upon all persons and upon all property under the same 
circumstances and conditions. 


In view of the arbitrary administration of the act, the 
Supreme Court should have also considered this aspect 
of the case. How could such discrimination be reconciled 
with the equal protection of the laws? The Court made 
no such attempt. It was ominously silent even though the 
four million migrants by virtue of such legislation and 
administration were shifted around like so much cargo 
from place to place. This is what the Supreme Court of 
North Dakota™ had to say in a case involving not four 
million American citizens but only a single American 
family: 


It is difficult for the writer of this opinion to pass calmly and 
dispassionately upon the facts in this case and the law governing 
the same. One would fain suppress much of the evidence but 
necessary facts must be set forth. To the credit of the govern- 
ment of this couxtry and the general attitude of our people to- 
ward the poor and unfortunate, it may well be said few records 
show any such callousness toward human beings as this contro- 
versy between South Dakota and North Dakota discloses. The 
case is an illustration of the extent to which man’s inhumanity to 
man may be carried. Human beings are shifted around like so 
much cargo. Somewhere and somehow the well springs of hu- 
manity and brotherhood appeared to be dried up. Sick and im- 
poverished creatures against whom there is no indication of 
crime, laziness or willfulness, have no place to lay their weary 
heads, except such as the generosity of Adams County gives them 
as a mere subsistence in a situation not of its own making, and 
for which it is not responsible. The callous indifference of South 
Dakota seems scarcely credible in this age. 


Though the statute in the instant case was fair on its 
face and impartial in appearance, because it applied to 
“every person, firm and corporation” and applied alike 


56 Adams County v. Burleigh County, 69 N. D. 780, 784, 291 N. W. 281, 283 
(1940). 


















- 220 (1885). 
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to every person desiring to settle in California, it should 
have been held to be invalid within the meaning of the 
fourteenth amendment to the CONSTITUTION, since it was 
applied and administered, as fully substantiated, 
by public authority with an evil eye and an unequal hand, so as 
practically to make unjust and illegal discriminations between 
persons in similar circumstances. . . . This principle of inter- 
pretation has been sustained by this Court in Henderson v. Mayor 
of New York, 92 U. S. 259; Chy Lung v. Freeman, 92 U. S. 


275; Ex parte Virginia, 100 U. S. 339; Neal . Delaware, 103 
U.S. 370; and Soon Hing v. Crowley, 133 U. S. 703.%7 


CONCLUSION 

There is no question but that this nation, without re- 
gard to state lines, must now prepare for our war effort. 
Attack from abroad is surely not a problem for a single 
state to cope with. It is a problem for the whole of the 
United States. We, all of us together, must do everything 
within our power to make our shores impregnable against 
attack. And, it is equally imperative that this nation, as a 
whole, without regard to states lines, must deal similarily 
with the problem of human migration. No single state 
or group of states can prevent these millions who are in- 
volved in this case from becoming stateless, homeless and 
“without a country” or resting place while moving from 
state to state as a result of circumstances over which they 
have no control. 

In the midst of plenty, unemployment today is on the 
incline in defense as well as non-defense areas. That this 
situation will be aggravated after the war, no one can 
deny; and the type of restrictions that will be imposed on 
interstate migration through the Redwine-Jones type of 
statute or through some other more subtle and more in- 
genious devices employed in legislative draftsmanship 
can certainly be anticipated. Under our pressure system 
of government, state legislatures will continue to engage 
in such practices. From the number and character of 


57 Yick Wo, v. Hopkins, 118 U. S. 356, 373, 374, 68 Sup. Ct. 1064; 30 L. ed. 
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legislative restrictions already on our statute books, there 
is no reason to believe that they will do otherwise until 
the Supreme Court will declare unequivocally that it is 
the privilege of the underprivileged millions of unem- 
ployed American citizens to roam freely across state lines, 
wherever opportunities for employment may be found; 
and further that this is a right fully guaranteed to each 
of them by the Constitution of the United States. 


This the Supreme Court has as yet not seen fit to do. 
The millions involved in the anti-migratory laws are not 
vagrants, bums or tramps unwilling to toil or sweat with 
their brain and brawn. In such chaotic and critical days 
as these they are asking for little enough. Have they not 
been sufficiently plagued? Are they, as citizens of the 
United States, who would if need be give their very lives 
for the protection and safety of this country, to be further 
harassed and humiliated because they are seeking employ- 
ment, and want the right to some economic freedom? 
Or, as it is intended by such laws and laws which by the 


Court’s decision the states are free to pass, are they to be 
doomed to a life of misery and remain forever bound 
to the soil? 


The government is only as strong as its weakest link, 
and if we have not as yet learned, we should learn now 
from experiences abroad, that these sacred rights cannot 
be toyed with. The people involved are real. They are 
not pawns in the hands of state governments; they do not 
want to be involved in a system of being required to carry 
passports or badges, or to obtain visas and await quotas 
in migrating from state to state. They are earnest and de- 
termined. They do not want to go back to feudal times— 
to be pushed around from city to city, county to county 
and state to state. They want to be part of the whole 
United States and share both in its opportunities and obli- 
gations. 


The only real assurances that they could share in such 
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opportunities and obligations would be a declaration by 
the Court that these, the people of the United States, can, 
as a matter of right, under the privileges and immunities 
provisions move freely across state lines in search of em- 
ployment. In this view the majority of the members of 
the Court have as yet failed to concur; and having had 
an opportunity for the first time in many years of render- 
ing an opinion in a case which on all fours was fully 
warranted by and consistent with the decision in the 
Slaughter-H ouse cases, it is unfortunate that the Supreme 
Court failed to recognize the full import and significance 
of the privileges and immunities provisions of the CON- 
STITUTION. 





BRIEFING PRACTICE OF THE N. L. R. B. 


MALCOLM MASON 

Member of New York Bar; Attorney, National Labor Relations Board 

The litigation record of the National Labor Relations 
Board would be remarkable enough for the most con- 
servative and static of administrative agencies. It is truly 
extraordinary for an agency that has been breaking fresh 
ground." The Board’s notable success in the courts in- 
vites inquiry into the methods it has employed in pre- 
senting its cases. 

Board briefs in proceedings in the Circuit Courts of 
Appeals for the enforcement or review of Board orders’ 
present the conditions upon which a connected and criti- 
cal study of briefing technique may be undertaken, for 
they afford the opportunity of comparing a large number 
of briefs dealing with a few related problems, written 
under common supervision and enjoying an objective as- 
surance of workmanlike quality. 


Very little has been written about the technique of 
briefing. What has been written is subject I believe to the 
following objection. It is not connected or systematic but 
anecdotal. It is more subjective than it need be. It is 
dogmatic rather than critical. This paper is intended to 


1 Some 290 final decisions in Board cases are noted in the Board’s ANNUAL 
Reports. (Occasional overlapping of the figures is disregarded.) Of these, 
138 resulted in full enforcement of Board orders, and 97 in enforcement as 
modified. In only 53, or 19% was the Board’s order set aside. A sample study 
made by the Attorney General indicates that the Board’s proportion of defeats 
is less than half of that of administrative agencies generally. See the ten-year 
summary in ANNUAL REPORT OF THE ATTORNEY GENERAL (1938) 40-49; cf., 
ANNUAL REPORT OF THE ATTORNEY GENERAL (1939) 32-33; id. (1940) 47. Cf., 
also CUMULATIVE SUMMARIES, ANNUAL REporT OF THE F. T. C. (1941) 109-111. 
While, of course, many factors that cannot be discussed here affect the signifi- 
cance of statistics of this sort, the Board’s record, achieved in spite of the great 
volume of its litigation, provides at least a basic assurance that its litigation 
has not been unskilfully conducted. 

2 The Board’s orders are not self-enforcing. They are enforced only by court 
decree in enforcement proceedings brought by the Board under §10 (e) or in 
review proceedings brought by a party agrieved under §10 (f) of the Act. 
SrxtH ANNUAL Report at 83. This litigation is conducted by the Board’s own 
Enforcement Section under authority granted by § 4 (a) of the Act. First An- 
NUAL Report at 55-56. Rosensfarb, The National Labor Policy and How It 
Works (1940) at 455-456. 

[ 560 ] 





N. L. R. B. BRIEFING PRACTICE 561 


sound out the possibility of useful discussion of briefing 
on a general and reasonably objective plane. It will make 
no effort to evaluate the merit of individual briefs or of 
the Board’s briefing methods in general. It would be im- 
proper for me to dispraise and unseemly to praise; and 
it is my major purpose to explore the extent to which 
factual information about briefing techniques can be made 
an object of professional inquiry. 

The most noticeable general characteristic of Labor 
Board briefs has been that with a few exceptions they 
follow in their larger structure a small number of simple 
patterns. These patterns have undergone an evolution 
which broadly parallels the shifts in the incidence of at- 
tacks on the Board’s orders. This evolution is worth not- 
ing because it helps focus the significance of the patterns, 
but only the barest indication of the changes involved can 
be given here. 

At the outset, attack was directed primarily to the con- 
stitutionality of the Act and to its applicability to various 
types of industry. While the constitutional validity of 
its statute remained in doubt, the Board’s energies were 
necessarily devoted in large part to resolving difficult 
questions of jurisdiction and to building records on which 
its conclusions could be sustained. It was therefore able 
to issue complaints only in cases where preliminary inves- 
tigation showed that the unfair labor practices were rela- 
tively clear. Accordingly, the Board was able to employ 
in its briefs the traditional strategy of beginning its argu- 
ment upon a point weighted in its favor, discussing briefly 
first the unfair labor practices and then at greater length 
the constitutional questions.* 


3 See, for example, Summary of Argument in Board’s Brief, N. L. R. B. v. 
Jones & Laughlin Steel Corp. (No. 8088, C. C. A. 5th, Jan. Term, 1936) : 


I. The findings of fact of the Board are fully supported by the evidence. 
Under the facts so found respondent has engaged and is engaging in unfair 
labor practices affecting interstate and foreign commerce. The order of 
the Board is therefore wholly valid and proper under the statute. 
[8 pages.] 

II. The National Labor Relations Act in its application to this respondent is 
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When the constitutionality of the Act and its applica- 
bility to most types of industrial enterprise became clear, 
the same strategy of placing the case first on favorable 
ground dictated a reversal of the order of argument. The 
interstate commerce question was placed first and was 
treated more and more briefly as the problems became 
less difficult.* Ultimately this portion of the brief was 
reduced to a footnote or omitted entirely where no novel 
issue was raised. Similarly, as the general validity of 
the Board’s procedure became established, due process 
issues were sufficiently met in general, by the recital of 
the procedural history of the case in the introductory 
portion of the brief.” Where necessary, an explanatory 


a valid exercise of the power of Congress to regulate interstate and foreign 
commerce. [120 pages.] 


III. The provisions of the National Labor Relations Act do not contravene 
the Fifth Amendment. [18 pages.] 

IV. The National Labor Relations Act is not in violation of any other consti- 
tutional provision. 


* See, for example, Table of Contents, Board Brief, N. L. R. B. v. Fainblatt 
(No. 6490, C. C. A. 3d, Oct. Term, 1937) : 


I. Upon the undisputed facts, the National Labor Relations Act is applicable 
to these respondents and the employees here involved. [14 pages.] 

II. The Board’s findings of fact with respect to the unfair labor practices are 
fully supported by evidence. Upon the facts so found respondents have 
engaged and are engaging in unfair labor practices within the meaning of 
the Act. The Board’s order is valid and proper under the Act. [25 pages.] 
A. The Board’s findings of fact, if supported by evidence, are conclu- 

sive upon this review. 

B. The Board’s findings of fact with respect to the unfair labor practices 
are fully supported by evidence. Upon the facts so found respondents 
have engaged and are engaging in unfair labor practices within the 
meaning of the Act 

C. The Board’s order is valid and proper. [6 pages. ] 

1. Cease and desist provisions. 
2. Affirmative provisions. 
Conclusion. 


5 See, for example, Table of Contents, Board Brief, N. L. R. B. v. Eagle Mfg. 
Co., (No. 4371, C. C. A. 4th, Oct. Term, 1938) : 
Jurisdiction. 
Statement of the case. [7 pages.] 
Proceedings before the Board. 
The Board’s findings of fact. 
The Board’s conclusions and order. 
Summary of argument. 
Argument. 


Point I. Upon the undisputed facts the National Labor Relations Act is ap- 
plicable to respondent’s operations and the employees involved. 
{2 pages.] 

Point II. The Board’s findings of fact that respondent engaged in unfair labor 
practices in violation of Section 8 (1) and (2) of the act are fully 
supported by evidence. [22 pages.] 





a 


or 
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footnote, or occasionally a separate point may be added 
to answer specific due process issues raised in the case. 
The shift of emphasis from the constitutionality of the 
Act to the statutory validity of the Board’s decision is 
reflected not only in the change in the arrangement of 
points and the change of the amount of space devoted to 
each, but also in the gradual elaboration of the structure 
of the portion of the brief dealing with the Board’s deci- 
sion.” The attack upon the Board’s decisions developed 
in three broad movements. It was directed first against 
the Board’s findings of fact, then against the Board’s 
orders, most recently, against the Board’s construction 
of the Act, that is to say, against the Board’s conclusions 


A. The formation of the Lodge, the stockroom meetings, and the 
appearance of the Alliance. 

B. Dealings with the Alliance and ousting of the Lodge. 

C. Summary. 

Point III. The Board’s order is wholly valid and proper under the Act. 

[4 pages.] 

A. Cease and desist provisions. 

B. Remedial provisions. 
1. Disestablishment of the company-dominated union. 
2. The contract. 

Conclusion. 

It may be noted here that Board practice differs from customary practice in 
that the “Statement of the case” in Board Briefs is limited to a formal and pro- 
cedural statement, the statement of the facts and evidence being reserved for 
the body of the argument; an interesting exception is Board’s Brief, National 
Labor Relations Board v. Republic Steel Corp. (No. 6907, C. C. A. 3d, March 
Term, 1939). Similarly, the Conclusion of a Board brief is a concise formal 
résumé. Compare the Conclusions of Respondent’s brief in Oklahoma-Texas 
Trust v. S. E. C. (No. 1641, C. C. A. 10th, 1938) and Respondent's brief in 
od Cotton Mills, Inc. v. Wages and Hour Division (No. 9313, C. C. A. 5th, 

). 


6 See, for example, Board Brief, N. L. R. B. v. Service Wood Heel Co., Inc. 
(No. 3707, C. C. A. Ist, 1941) : 


Point I. The Board’s findings of fact with respect to the unfair labor practices 
are supported by substantial evidence. Upon the facts so found, re- 
spondent has engaged and is engaging in unfair labor practices within 
the meaning of §8 (1), (2), and (5) of the Act. [13 pages.] 

A. Interference with, domination and support of, the Association in 
violation of Section 8 (2) and (1) of the Act. 
1. Formation of the Association. 
2. Activities of the Association prior to April 12, 1937. 
3. Activities of the Association subsequent to April 12, 1937. 
4. The illegality of the Association. 
B. The refusal to bargain collectively in violation of §8 (5) and (1) 
of the Act 
1. The appropriate unit. 
2. The Union’s majority in the unit. 
3. The refusal to bargain. 


Point II. The Board’s order is wholly valid and proper. [2 pages.] 














564 THE GEORGE WASHINGTON LAW REVIEW 


that the facts found constituted unfair labor practices.’ 
The change in the impact of these attacks is reflected more 
in the expansion or elaboration of one portion of the brief 
or another rather than in a reorganization. The overall 
structure of Board briefs has undergone remarkably little 
alteration in the course of its litigation history. 

Now it is obvious that adherence to patterns of the 
sort here indicated entails certain disadvantages. It fore- 
goes the benefits of a pattern cut to the exact fit of the 
individual case. It abstains from a possibly more per- 
suasive informality. On the other hand, the formalism 
of Board briefs helps to create the atmosphere of austerity 
and dignity appropriate to a government brief. There 
are, however, more concrete advantages to the formal 
treatment of these briefs. 

It is almost unavoidable in any large and busy briefing 
staff that briefs are subject to a hierarchical revision. 
That is the case at the Board where the draft, prepared 
by a briefing attorney, is submitted for revision to a su- 
pervisory attorney, to the Assistant General Counsel, to 
the Associate General Counsel and to the General Coun- 
sel. It would be an impossible task for each of these re- 
viewers to become so thoroughly familiar with the details 
of each record as to be able to judge intelligently of the 
soundness of an individualistic treatment. A brief too 
organically knit to its own peculiar facts and problems, 
does not admit of supervisory criticism. Where respon- 
sibility lies solely upon a single author, he may attempt 

7A very rough indication of the shifting incidence of attack on the Board’s 
orders is afforded by the following table of cases in the Supreme Court showing 
the number of cases in each term making important rulings on questions of inter- 
state commerce jurisdiction, fairness of the Board’s procedures, sufficiency of 


the evidence to support the Board’s findings, validity of the Board’s orders, and 
construction of the prohibitions of the Act: 


October Term 1936 1937 1938 1939 1940 1941 
OEE 5 1 2 1 ue ne 
ee 1 3 1 1 .. (includ- 
ing pend- 
ing cases) 
Preece er oe K 2 1 1 
Pr ra bs 3 1 3 5 2 
Construction .......... % i 2 1 4 1 


wee 
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a brief of that sort. But where responsibility must be 
divided upon several levels, it is necessary to forego the 
possible perfection of an individual brief in favor of the 
attempt to maintain a high level of everyday workman- 
ship. 

The practice of supervisory revision supplies a further 
advantage to the use of standard patterns. Where, in the 
judgment of a supervisor, it becomes necessary to change 
the draft, it is desirable that the change entail as little 
rewriting as possible. Where the record has been trimmed 
to a conventional shape, the parts are likely to become 
fairly interchangeable. 

There can be developed blocks of argument setting 
forth the Board’s position on each of the common issues, 
and these may be expanded or condensed, adjusted to the 
viewpoint of a particular Circuit Court, brought up to 
date in their citations, refurbished to taste in their phras- 
ing, without altering their relation to the structure of the 
brief. The discussion of the quantum of evidence neces- 
sary to support the Board’s findings, for example, may 
be a separate point in one case, and may be reduced to a 
brief footnote in another, without rewriting more than a 
sentence or two of the text.* A draft thoroughly integrated 
to the author’s insight into the particular case would not 
permit so easy revision. The change of any detail would 
entail a whole tissue of changes, some subtle and difficult 
to discover. 

8 Cf., for example, Board Brief, Jones & Laughlin, supra note 3 at 13; Fain- 
blatt, supra note 4, Point II A. at 27-28; Eagle Mfg. Co., supra note 5 at 12n; 
I. A. M. v. N. L. R. B. (No. 7258, Special, C. A.-D. C.; April Term, 1938) 
9n. Compare the treatment of the same subject in Brief for Commission, Pacific 
Gas & Electric Co. v. S. E. C. (No. 9918, C. C. A. 9th, 1941) 33-34; Detroit 
Edison Co. v. S. E. C., (No. 8735, C. C. A. 6th, 1941) 44-46. Another example 
is the discussion of the significance of events before the effective date of the Act. 
Cf., for example, Board Brief, N. L. R. B. v. Biles-Coleman (No. 8764, C. C. A. 
9th, Oct. Term, 1937) 17n; Bethlehem Steel Co. v. N. L. R. B. (Nos. 7503 and 
7538, C. A.-D. C., 1941) 9-10; and cf., the treatment of the same point in 
S. E. C. brief, Detroit Edison, supra at 47-48. The use of such blocks of argu- 
ment of course makes for efficiency in the handling of a great volume of litiga- 
tion. It creates, however, a need for careful supervision that the briefing units 
are well constructed, are kept flexible and are imaginatively used. That is to 


say, they require a supervision of the agency’s briefing practice as a whole to be 
strictly maintained as something distinct from supervision of the individual brief, 
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A further advantage may accrue from the repetition of 
the same few patterns. Courts may become familiar with 
these patterns and thus find succeeding briefs easier to 
read. It may well be a proper function of a brief writing 
staff to serve the convenience of the court in that way; 
and the court's feeling of familiarity with the structure of 
the brief may create a sympathetic attitude toward the 
case, and a readier use of the brief for the court’s refer- 
ence. 

More important, recognition by the reader of the struc- 
ture and direction of an argument lengthens the attention 
span, makes it possible for each major point to be grasped 
as a whole. Not only is this helpful to an understanding of 
the Board’s position, but the fact that the brief-writer is 
able to rely on it, enables him to employ a freer and more 
open style of presentation. 

The advantages so far examined tend to explain the 
use of a fixed pattern in Board briefing. They do not 
explain the particular pattern adopted by the Board. The 
following considerations have a more direct bearing upon 
that question. 

A complicated matter must be divided into smaller 
parts. This can usually be done in several different ways. 
One of the highest skills of the advocate is the division 
of his case into such parts as will emphasize its strong 
points. The Board’s briefs, by consistently cutting its 
cases along the same lines of cleavage, may create a strong 
tendency for the judges to observe the same divisions in 
their thinking. 

The effectiveness with which the pattern of a brief 
exerts a pressure upon judicial habits of thinking depends 
for one thing upon the frequency with which cases are 
presented in that pattern. The Board has in this respect 
an important opportunity for it controls half of all briefs 
in Wagner Act cases’ while its opponents follow a di- 


® The Act gives the Board exclusive power to prevent unfair labor practices 
($10 (a)), and provides an exclusive method of review in proceedings brought 
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versity of counsel. A second element is the responsiveness 
of the pattern presented to habits of thinking already es- 
tablished. A pattern which runs against the grain will 
accomplish nothing. But one which falls into a familiar 
groove may make that groove the controlling channel in- 
stead of merely one alternative among many. 

The particular pattern which the Board has adopted 
is based upon what is now orthodox administrative law 
analysis, and is helpful to the extent that it fosters accept- 
ance of that analysis. It may be translated into the fol- 
lowing scheme of argument: 


A. 


(1). The record upon which we rely is properly constituted. 
[As to this, we are aided by a presumption of regularity and 
it should therefore ordinarily be sufficient to recite proceedings 
showing notice and hearing.’® This is done in the preliminary 
formal Statement of the Case. Only where a special question 
of due process has been raised is this discussed and then by way 
of an added point at the end of the brief.] 

(2). The record thus duly constituted warrants the Board’s 
findings. [As to this, we are aided by a statutory provision 
making the findings conclusive if based upon evidence. |" 

(3). The findings warrant the Board’s conclusions, that is, 
the facts as found disclose unfair labor practices within the 
meaning of the Act. [As to this, we have some aid from the 
presumption in favor of an administrative agency’s interpre- 
tation of its own statute. ] ** 

(4). The conclusions warrant the order. [As to this, we are 
aided by the discretion vested in the Board with respect to the 
framing of an appropriate remedy.] ** 


When a case has run the course of this argument suc- 
cessfully it emerges thrice purified and confronts the final 
decision as to the enforcement of the Order, which is all 
that is strictly speaking in issue, with many conflicts, 


by the Board under § 10 (e) or against the Board under § 10 (f). Amalgamated 
Utility Workers v. Consolidated Edison Co., 309 U. S. 261, 265-266. 

10 Inland Steel Co. v. N. L. R. B., 105 F. (2d) 246, 251-252 (C. C. A. 7th, 
1939); Stearns Co. v. U. S., 291 U. S. 54, 63, 54 Sup. Ct. 325, 78 L. ed. 647 
(1934). 

11 Act, §10 (e). N. L. R. B. v. Waterman Steamship Co., 309 U. S. 206, 208- 
209, 226, 60 Sup. Ct. 493, 84 L. ed. 704 (1939). 

12 Gray v. Powell, 62 Sup. Ct. 326, 332-333 (U. S. 1941); S. E. C. v. Associ- 
ated Gas & Electric Co., 99 F. (2d) 795, 798 (C. C. A. 2d, 1938). 


13 Phelps Dodge Corp. v. N. L. R. B., 313 U. S. 177, 194, 61 Sup. Ct. 845, 
85 L. ed. 1271 (1941). 
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doubts and imperfections, at least all the minor ones, lost 
by the wayside. And this is entirely proper. It is in ac- 
cord with doctrine approved by the courts that an ad- 
ministrative agency should enjoy this advantage in pre- 
senting its cases, and Congress plainly intended that 
the Board should have it.“* The way of thinking invoked 
by the Board’s brief is thus correct in law and advan- 
tageous to the Board. 

The dynamics of the Board’s arrangement may be made 
clearer by reflecting upon the probable consequence of a 
contrary treatment. Suppose the Board were to argue as 
follows: 


B. 


(1). The Board’s order, set out in the margin, is plainly 
within the broad discretion vested in the Board if respondent 
has violated § 8 (1) and (5) of the Act. 


(2). Section 8 (5) includes within its prohibition not only 
a flat refusal to recognize the duly authorized representative, 
but equally a failure to enter into negotiations in good faith 
following upon a nominal granting of recognition. 


(3). That respondent, although nominally according the 
Union recognition, failed to enter into negotiation in good faith 
is clearly shown by the following facts found by the Board and 
supported by evidence in the record. 


(4). The record upon which we rely is duly constituted. Re- 
spondent has been accorded a full and fair hearing. 


It must be noted at once that argument in this form is 
possible only in an extremely simple case such as that 
used in the example. The ordinary case is much more 
complex and the attempt to reduce it to this form en- 
counters great difficulty." Apart from this, the second 


14 House Report 1147, 74th Cong., Ist Sess., 23. Ford Motor Co. v. N. L. 
R. B., 305 U. S. 364, 373, 59 Sup. Ct. 301, 83 L. ed. 221 (1939); N. L. R. B. v. 
Bradford Dyeing Ass’n, 310 U. S. 318, 342-343, 60 Sup. Ct. 918, 84 L. ed. 
1226 (1939). 

15 Compare Brief for Commission, Oklahoma-Texas Trust v. S. E. C., supra 
note 5, where the presentation substantially following pattern B, runs as follows: 
First, constitutionality of the Act (Point I); second, appropriateness of the 
remedy, assuming violation of the Act (Point II); third, specification of the 
respects in which the Act was violated and fourth, evidence showing violation 
(Points III-VII); last, competency of the evidence and fairness of hearings. 
One result of this arrangement is that it compels separate discussion of the 
various violations of the Act. I cannot here discuss but I wish to call attention 
to the very subtle point of advocacy involved in treating Point II as a question 
of jurisdiction. 
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arrangement, after broaching the issue, compels a sus- 
pension of judgment, and instead of causing doubts to 
be discarded from step to step, leads them to be accumu- 
lated from step to step, until perhaps they are all dissolved 
in the final unveiling of the full and fair hearing. Logi- 
cally, the two arguments are equivalent; psychologically, 
their effects are very different. 

The comparison we have made is a fair one, however, 
only if we suppose that each step of the argument must 
bear substantially equal scrutiny. As a matter of fact, 
the regularity of the proceedings is in most cases so little 
subject to argument that it is permitted to rest upon a 
mere recital. And the validity of the order, although it 
is technically the sole ultimate issue, is often disposed of 
in two or three sentences and a string of citations. In a 
substantial number of cases the actual pivotal issue is the 
validity of the findings of fact or the validity of the con- 
clusions of law. Where this is so, adherence to the direct 
argument outlined under A above passes over one-half 
of the brief writer’s armory. 


For if it is clear that the case will turn wpon the 
question of whether the record discloses unfair labor 
practices within the meaning of the Act, it is possible, 
without undue dislocation of the argument, to put the 
answer in either of two forms. On the one hand: The 
record supports the findings; the findings disclose unfair 
labor practices. On the other hand: Unfair labor prac- 
tices are disclosed where an employer does so and so; the 
record here supports findings that the employer has been 
guilty of such conduct. 

Where the second method is followed, making the state- 
ment of law precise before presenting the facts, the issue 
of law tends to take on a somewhat abstract air. In some 
situations this will prove advantageous to the Board, in 
others to the resistive party. In general, it appears likely 
that the Board, as proponent under a piece of novel, pro- 
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gressive social legislation will benefit by avoiding abstract 
treatment of its statute. 

On the other hand, the same novelty of the legislation 
and the difficulty and unfamiliarity of the field in which 
it operates often cause the significance of very important 
facts to be passed over if the particular issue to which 
they are pertinent is not made clear in advance. Even 
more, if the position which is to be taken on the law is 
not made clear, and persuasive, before presenting the 
facts, the subconscious impact of the facts may be directly 
opposite to that intended. In these situations it seems de- 
sirable to employ the method of first clarifying the argu- 
ment on the ultimate issues to which the factual discussion 
is ancillary."* For example, if it is not understood in 
advance to be the Board’s contention that a refusal to 
embody oral agreements in writing is a refusal to bargain 
within the meaning of section 8 (5) of the Act, a recital 
of a course of negotiation in which the employer acceded 
to all requests of the union except the request for a writ- 
ten contract, may leave a strong impression that the em- 
ployer has acted within the letter and apparent spirit of 
the Act; it may be difficult to correct that impression sub- 
sequently by arguing the somewhat remote question of 
the meaning of collective bargaining as used in the Act; 
the first impression will be strong and remain so. On the 
other hand, if the Board’s view of the law and the reasons 
for it are first made clear, the same statement of facts 
may sharply portray an employer willing to give the ap- 
pearance of concessions because he is sure that by refus- 
ing a written contract he can prevent the agreement from 
accruing to the benefit of the union. The same facts that 
previously seemed to spell good faith and at most a tech- 


16 The Board has employed this approach in relatively few briefs. See, how- 
ever, Board Brief, I. A. M. v. N. L. R. B., supra note 8, in which the apparent 
objective was to point up in advance the significance of the facts to be related; 
Board Brief, Globe Cotton Mills v. N. L. R. B. (No. 8797, C. C. A. 5th, 1939), 
in which the apparent objective was to prevent the formation of a prejudgment 
of the facts by calling attention to a novel contention of the Board on the issue 
of law. In each, the issues were relatively simple and a direct and forward 
moving argument was possible in this form. 
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nical violation, will now spell real violation in bad faith, 
and what previously may have seemed an administrative 
extension of power will now be seen more fairly as a 
necessary construction of the protection accorded by the 
statute." 

One other consideration affecting the major structure 
of Board briefs requires mention. The normal Board 
case involves violations of several distinct subsections of 
the Act, although the facts bearing upon these separate 
violations are generally intimately connected. This often 
creates difficult problems of organization. Shall we, for 
example, treat all aspects of a single violation in one 
place, or treat all the facts in one place, all the law in 
another? The method usually adopted by the Board is 
to treat the facts under the separate violations in whatever 
order will do least violence to the chronological sequence 
and require fewest cross-references. Usually, a brief state- 
ment of the background is prefaced, and, where it appears 
necessary, a synopsis of the chronology of events. The 
discussion of the issues of law relating to each violation 
generally is placed with the discussion of the findings as 
to that violation. This treatment tends somewhat to de- 
nature the facts, artificially separating connected conduct 
according to arbitrary legal categories. To some extent 
this is desirable in view of the fact that the Board’s pri- 
mary business in its briefs is to establish violations of 
specific statutory provisions. This must be done even at 


the expense of the fullest possible understanding of the 


17 To some extent a general adherence to the first form is compatible with 
some of the benefits of the other by the use of a short prefatory statement calling 
attention to the issues of law later to be argued. This method has been em- 
ployed in several Board briefs and has permitted greater ~— of style and 
organization. See, for example, Board Brief, Subin v. N. L. B. (No. 7092, 
C. C. A. 3d, Oct. Term, 1939); F. W. Poe Mfg. Co. v. N. L. z B. (No. 4735, 
©. =. 2 4th, 1941) ; 'N. L: R. B. v. Odanah Iron Co. (No. 527, am. 
C. C. A. 8th, May Term, 1941); N. L. R. B. v. Aluminum Goods “y Co. 
(No. 7742, C. C. A. 7th, Oct. Term, 1940) (Point I, C); N. L. R. B. v. Ford 
ag o% (River Rouge) (No. 8399, C. C. A. 6th, 1940) (Point iL 2: 
N. L. R. B. v. Westinghouse Air Brake Co. (No. 7650, Lc 3d, 1941). 
introductory formal statement of Questions Presented, required by the hy Ne 
some courts often serves this purpose in ordinary appellate work, but it is not 
suited to the special problems of Board cases. 
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industrial situation." Nevertheless, in the long run, it 
must be an important duty of the Board to contribute to 
a realistic understanding of labor problems and not to 
encourage legalistic attitudes in this field. But it is clear 
that a method of treatment which seeks to establish as 
true a picture as possible of the total situation lends itself 
to the individualistic and not the formal type of brief. 
Some of the reasons why the Board must prefer the latter 
style have already been stated. 

A possible compromise solution is to state first all the 
facts substantially in chronological order, following this 
statement with a separate discussion of each violation, 
summarizing the facts and applying the law. If this is 
done, it becomes possible to follow the discussion of each 
violation with the discussion of the sections of the Board’s 
order appropriate to that section. Such treatment of the 
argument on the order would, in the other more usual 
form of brief, provide too great an interruption to the 
sequence of the argument on the facts. Where it can be 
done, it serves to emphasize the relationship between the 
Board’s order and the unfair labor practices committed 
and thus helps to counteract the inclination of some courts 
to impute a punitive purpose to the somewhat novel rem- 
edies which the Board under statutory direction has had 
to devise to effectuate the policies of the Act in a new 
and difficult field of law.” 


*x* %* * 


We turn now toa second general characteristic of Board 
briefs. The preceding point relates to the question of the 
form of the brief; this to its tone. The characteristic tone 
of Board briefs is one which reflects the formal approach 
to questions of structure already discussed. A Board brief 


18 Compare Brief for Commission, Oklahoma-Texas Trust v. S. E. C., supra 
note 5, where the separate treatment of each violation of the Act results in 
great clarity of the discussion of the law, but obscures the plan and purpose to 
deceive out of which the various violations arose. The weighing of the benefits 
of the alternative methods of presentation is always a difficult one. 

19 The treatment here outlined was employed in Board’s Brief, Republic Steel 
Corp. v. N. L. R. B. (No. 6907, C. C. A. 3d, March Term, 1939). 
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seeks to make a full and rounded statement of the case. 
It does not seek the sharper contrasts that may be obtained 
by limiting discussion to what appear to be the crucial 
issues. Nor does it seek the fortuitous advantages of liti- 
gation. Where, for example, opposing counsel, perhaps 
because of unfamiliarity with the Act, has failed to raise 
a substantial issue fairly presented by the case, the Board 
nevertheless states the issue and presents its views of the 
law.” The rough rule guiding Board brief writers is 
that all issues still not settled or still in substantial con- 
troversy at the time the brief is written must be taken up 
in due course and discussed comprehensively whether or 
not they are raised and whether or not they appear cru- 
cial. Some points of course are treated more cursorily 
than others. In this way, even after the jurisdiction of the 
Board was clearly outlined in controlling decisions of the 
Supreme Court, the jurisdictional facts were neverthe- 
less outlined in each case, and the applicability of the 
governing cases stated or at least pointed out. This was 
done, however briefly, even where jurisdiction was not 
challenged or was expressly conceded.” It is only now 
that challenges to the Board’s jurisdiction are not made 
except in unusual cases, that discussion of jurisdiction is 
wholly omitted in ordinary cases.” 

The effect of this approach is seen most clearly in 
cases where the Board’s brief is filed after its opponent's. 
In such cases the draft of the Board’s brief is neverthe- 
less prepared before the opposing brief is received. It 


makes a full discussion of all issues reasonably likely to 


20In N. L. R. B. v. Biles-Coleman Lumber Co., 98 F. (2d) 18, 20 (C. C. A. 
9th, 1938), the court points out the Board elected to argue the case fully on the 
merits, although the case could have been decided in its favor on the pleadings, 
at least as to certain of the issues. The wisdom of such a course may be 
indicated by such a decision as N. L. R. B. v. Air Associates, Inc., 121 F. 
(2d) 586, 592 (C. C. A. 2d, 1941), where one branch of the case was decided 
against the Board on a wholly unprecedented interpretation of §8 (3) which 
had not been suggested by the parties and had not been argued. 

21 See, for example, Board Brief, p. 13, N. L. R. B. v. Vincennes Steel Corp. 
(No. 7351, C. C. A. 7th, 1940). 


22 See, for example, Board’s Brief, Berkshire Knitting Mills v. N. L. R. B. 
(Nos. 7254, 7255, C. C. A. 3d, 1941). 
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be controverted. When the opponent’s brief is received 
it is ordinarily necessary to make but minor adjustments 
in the draft, adding a paragraph of reply to an unusual 
point, or an occasional explanatory footnote. 

In keeping with the restrained and classical character of 
the Board’s practice in relation to brief structure, Board 
briefs seek to maintain a tone of dignified, convinced 
statement. There is a strong tendency in all brief writing 
toward a certain shrillness of tone, and by and large over- 
statement is more effective than understatement in argu- 
ment. Nevertheless there is reason for the Board to pre- 
fer the virtues of restraint. The Board is not an occa- 
sional litigant. It must present to the courts a constant 
stream of cases. Moreover the Board has a long-run prob- 
lem of education. It cannot be conducive to the enlight- 
enment of the courts concerning the Board’s problems to 
present each case as an extreme instance. It must be im- 
portant to the long run interests of the Board’s work to 
maintain a strict sense of proportion, to present a run of 
the mill case as a minor and ordinary case which should 
be enforced as a matter of routine, and to present a doubt- 
ful case as one of uncertain merit on which we await 
without great interest the judgment of the court. This 
runs so counter to the traditions of advocacy that we can- 
not be surprised that the Board does not always do it, nor 
can we lightly balance the value of an immediate decision 
and the chance of success in obtaining it against the value 
of a long run benefit and the chance of success in obtain- 
ing that. But it seems to be at least a useful question 
whether the advocate for an institution engaged is con- 
stant litigation cannot, without loss, strive to proportion 
and moderate his advocacy. The Board’s staff does not 
appear to have been wholly without success in this effort. 

An additional word about the tone upon which Board 
briefs are pitched, with reference to the use of authorities. 
We can no more than broach this subject because of its 
complexity but two points may be briefly sketched. 
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A case, in general, comes to stand for the proposition 
for which it is most cited. It is rare that an unfavorable 
case does not have favorable implications as well. If it 
is repeatedly cited for its favorable implications, they be- 
come its primary significance. This is an entirely legiti- 
mate and very important device of advocacy particularly 
available to the habitual litigant. Unfavorable decisions 
are regularly cited in Board briefs for the favorable 
propositions or implications which they contain. When 
it is necessary, however, to discuss these cases negatively 
by way of distinction from the case in hand this technique 
gives rise to a danger. A Case is most effectively distin- 
guished by bending its facts as far as may be from the case 
in hand so as to explain away the result. For example, 
if we are defending a negligence case, we explain a case 
granting recovery on somewhat analogous facts by argu- 
ing that there the negligence was of an extreme kind 
which plainly warranted a recovery. But that course is 
undesirable for the Board, which would be in the position 
of arguing here that it was extremely wrong there. The 
Board has on the whole avoided this pitfall and has 
sought more subtle methods of distinguishing adverse 
rulings, by placing them rather upon as narrow a ground 
as is consistent with proper respect to the court. Where 
there is room to hope that the court will return from such 
decisions to what the Board regards as sounder doctrine, 
this procedure may assist the court by pointing out a 
rational basis for restriction of the ruling. 

With respect to favorable decisions, the same tendency 
of a case to mean what it is cited for operates. Here, the 
advocate’s customary striving to bring his case within 
established precedent produces a paradoxical result. If, 
through anxiety, to find authority for every case, favor- 
able decisions are cited for cases which barely fall within 
their scope, their meaning indeed becomes altered to fit 
their employment, but the consequence may be that the 
authority of the precedent is debased rather than that the 

5 
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strength of the case in hand is enhanced. If, for example, 
the excellent discussion by the Court of Appeals for the 
District of Columbia of the importance of considering 
facts in their total context* were to be cited to justify a 
dubious use of contextual argument, doubts as to the per- 
suasiveness of the context would remain, but the signifi- 
cance of the court’s statement as a landmark of realism in 
labor cases would be falsified and weakened. Here again, 
the peculiar position of the Board as the custodian of a 
body of special law requires it to give weight to long time 
considerations which do not weigh with the advocate in 
another position.” 
* * * 


A third general characteristic of Board briefs is closely 
related both to the question of organization first discussed 
and to the question of tone just mentioned. A compli- 
cated set of facts may be presented in a single sequence 
for a single cumulative effect or it may be presented in 
small pieces giving maximum weight to each separate 
piece. The second method may conveniently be called 
the method of atomization. It is the method generally 
employed in Board briefs. The first method tends to be 
an all or nothing method. If it carries conviction all the 
way through, it leaves the greatest total effect. If it fails 
to carry conviction as a whole, it loses the advantage of 
portions of the case which have not been permitted to 


237. A.M. v. N. L. R. B., 110 F. (2d) 29, 35 (App. D. C., 1939). 


24 It is instructive to compare the very imaginative use of Labor Board cases 
by the Wages and Hours Division with the use made of the same cases by the 
Board. See, for example, Brief for Administrator, pp. 37-38, 49-51, 59, 66, 74, 
Fleming v. Caribbean Embroidery Cooperative, Inc., (No. 3659, C. C. A. Ist, 
1941). Cf. also Brief for Commission, pp. 46-48, Detroit Edison Co. v. S. E. C., 
supra note 8. For the Board attorney, each Board case belongs to a particular 
labor relations setting and to a particular litigous context. By and large, Board 
cases are used as precedent only in cases arising out of comparable situations, 
although nothing on the face of the decision and nothing in its articulate ra- 
tionale may require such a restriction. For the Board to treat its cases other- 
wise would be to denature the meaning of its precedents. But the Board may 
quite legitimately use the precedents of other fields of law more freely. In the 
same way, other agencies, such as the Wages and Hours Division may appeal 
to generalizations of Board cases much more far-reaching than those the Board 
can customarily rely upon in its own work. 
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make their greatest separate contribution. Suppose, for 
example, a case involving a charge of assistance to a com- 
pany dominated union: The union was first suggested 
by a foreman. Its constitution was drawn by the com- 
pany’s attorney. Its membership drive was conducted on 
company time with the knowledge and approval of the 
superintendent. It was granted hasty recognition by the 
company without presenting proof of majority, while a 
claim by an outside union was treated in a hostile and 
dilatory fashion. If all the facts fall into place in this 
clear and simple pattern, the conclusion from the entire 
case is irresistible that the union was assisted in a manner 
violating section 8 (2) of the Act. If, however, the facts 
fail to fall into place so neatly and leave a confused im- 
pression of the total picture, we have not only lost the 
benefit of the total conviction but have also failed to bring 
; out the full significance of each separate fact, each of 
which alone may convince the court, if properly examined 
in detail, that there is at least a technical or minor viola- 
tion of the Act. The method of atomization avoids this 
risk. It is a form of case insurance, which rather than 
risk a failure to persuade by attempting to persuade most 
strongly, seeks to assure at least the necessary minimum 
of persuasion even though the success thus obtained may 
prove a grudging one. This is the method to which the 
“ advocate is traditionally inclined. 
- Indeed, skillfully employed, the method of atomization 
need not forego the benefit of cumulative effect. For it 
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~ may be possible to so turn the phrasing and linking of the 
= separate points as to present each fact, after its separate 
C. treatment, as background to the next. This, however, is 
eo! extremely difficult, and in a busy office, it must be ex- 
- pected that it will rarely be achieved. 

er- The method employed by the Board, then, would seem 
vl to represent a decision to prefer a routine, workmanlike 
— statement assuring at least a threshold persuasiveness, to 


- the more risky method which may shoot too high. The 





578 THE GEORGE WASHINGTON LAW REVIEW 


method has its own special dangers which may best be 
seen by restating the argument sketched above: 

The union was first suggested by a foreman. Respond- 
ent’s responsibility for the action of its foremen is clear 
(citing cases and authoritative works on industrial man- 
agement). The rise of an inside organization in response 
to a suggestion emanating from a management representa- 
tive has been held to indicate a violation of section 8 (2) 
(citing cases). The constitution was drafted by the com- 
pany’s attorney. This has been held evidence of company 
control. The membership drive was conducted on com- 
pany time with the knowledge and approval of super- 
visory officials. A gift of company time is clearly sup- 
port, and of a very important kind, and is prohibited by 
the Act. And soon. It will be seen that if any one of 
these points succeeds, a case has been made out of viola- 
tion of the Act. However, de minimis non curat lex. 
There is great danger that each separate point may be- 
come so thin as not only to destroy the plausibility of the 
case, and to make it appear that the Board is catching at 
straws, but also to make a court hesitate, even after con- 
ceding that a violation of the Act may have occurred, to 
approve the application of substantial sanctions, such as 
the reinstatement of strikers, the invalidation of contracts, 
and in case of disobedience, accumulation of back wages 
and a possible ultimate decree in contempt proceedings. 
Secondly, there is the danger of unduly categorizing the 
facts in artificial, precedent-protected forms. Participa- 
tion of a company attorney in the formation of an inside 
union may properly be regarded as highly suggestive, 
gravely suspicious. But to regard it as a technical opera- 
tive fact, as case law technique would warrant,” would 

25N. L. R. B. v. J. Freezer & Son, Inc., 95 F. (2d) 840 (C. C. A. 4th, 1938) ; 
N. L. R. B. v. Remington Rand, Inc., 94 F. (2d) 862 (C. C. A. 2d, 1938), 
cert. den., 304 U. S. 576, 58 Sup. Ct. 1046, 82 L. ed. 1540 (1938); N. L. R. B. 
v. Ronni Parfum, Inc., 104 F. (2d) 1017 (C. C. A. 2d, 1939), enf’g 8 N. L.R. B. 
323; N. L. R. B. v. Griswold Mfg. Co., 106 F. (2d) 713, 718, 721 (C. C. A. 


3d, 1939); N. L. R. B. v. Kiddie Kover Mfg. Co., 105 F. (2d) 179 (C. C. A. 
6th, 1939), enf'g 6 N. L. R. B. 355; N. L. R. B. v. Falk Corporation, 102 F. 
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denature the facts of labor relations and prematurely 
freeze the law of labor relations. This would not only dis- 
serve the long time function of the Board, but even in the 
immediate case must tend to awaken disquieting reserva- 
tions and misgivings in the court. This is not an argu- 
ment against the use of the method of atomization. It is 
an argument in favor of great care in its use.” 

* 










*x* * 





























We turn now to a fourth general characteristic of Board 
briefs, the last we shall discuss. Board cases tend to run 
to a few recurrent types. Certain patterns of conduct 
recur over and over again with only accidental variation. 
This is a fact which must have a great influence upon the 
thinking of the Board as experts operating in a special- 
ized field. It is a fact which should also greatly influence 
judges reviewing the action of an expert administrative 
tribunal. Board briefs, however, have shown a decided 
tendency to treat each case on its own merits as a separate 
occurrence. That this tendency probably reflects a delib- 
erate policy may be inferred from the fact that it appears 
in Board decisions as well as in Board briefs. 


If it is fair to assume that the recurrence of these pat- 
terns of fact does influence the thinking of the Board as is 
suggested above, failure to make this influence articulate 
tends to provoke an unrealistic consideration of Board 
cases; and deprives the Board and the Court of the ad- 
vantages of the shorthand devices for the appraisal of the 





(2d) 383, 387 (C. C. A. 7th, 1939), aff'd, 308 U. S. 453, 60 Sup. Ct. 307, 84 
L. ed. 396 (1939). 

26 The danger inherent in the method of atomization is well brought out in 
the concurring opinion of Clark, C. J., in N. L. R. B. v. Giannasca (upon report 
of Special Master in contempt proceedings), 119 F. (2d) 756, 759 (C. C. A. 
2d, 1941): “The Master was able to excuse these various acts by considering 
them separately, and not as parts of one single picture. Thus he found the pay 
raises inconsequential and the reductions to the strikers necessary because of 
respondent’s losses.” A very interesting example of the weakening effect of 
undue atomization is Cudahy Packing Co. (Newport, Minn.) v. N. L. R. B., 
102 F. (2d) 745 (C. C. A. 8th, 1939), where the court, although it sustains 
the Board’s order, takes up each separate fact and finds it unimportant. The 
juice of the case escapes in the process. Contrast, for example, N. L. R. B. v. 

* Swift & Co. (South St. Paul, Minn.), 116 F. (2d) 143 (C. C. A. 8th, 1940). 
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case which are implicit in the recognition of a pattern. 
Moreover, when the case is not seen against its back- 
ground, it becomes possible for a skilful advocate, by a 
careful selection of evidence, to introduce false issues; 
for the distortion of perspective occasioned by taking the 
case out of its context does not permit the ready discern- 
ment of false trails.” 

The adherence of the Board, in spite of these consid- 
erations, to the method of individual treatment cannot be 
attributed to any desire to conceal its methods of decision. 
There can be no question of the propriety of considering 
such factors as are here envisaged. And the Board has 
been far more candidly explicit about its reasoning than 
is customary among administrative agencies. 

The apparent explanation of this policy, if it is one, is 
that it represents a judicial abstention, designed out of 
abundance of caution to assure to each respondent the 
fullest consideration of the individual merits of his sepa- 
rate case. This cannot be regarded as unsound practice 
as applied to Board decisions. It is equally sound as ap- 
plied to Board briefs if there is reason to suppose either 
that the courts will desire to indulge in such abstention or 
that the courts will disapprove a failure of the Board to 
do so. This point is somewhat more doubtful, for the 
courts have displayed a tendency to promptly categorize 
labor relations, sometimes even unduly categorize them 
whenever afforded an opportunity to do so.” 

27 No illustration can be given of this point except in terms of a very full 
analysis of specific records. Some sense of the way in which adventitious dif- 
ferences may achieve great apparent importance in a litigious setting, if the 
underlying fact patterns are not recognized, may be obtained by comparing 
N. L. R. B. v. American Mfg. Co., 106 F. (2d) 61 (C. C. A. 2d, 1939) with 
N. L. R. B. v. National Licorice Co., 104 F. (2d) 655 (C. C. A. 2d, 1939), or 
by comparing P. & O. Steamship Co. v. N. L. R. B., 98 F. (2d) 411 (C. C. A. 
5th, 1938) with Waterman Steamship Co. v. N. L. R. B., 103 F. (2d) 157 


(C. C. A. 5th, 1939), and the Waterman case with South Atlantic Steamship 
Co. v. N. L. R. B., 116 F. (2d) 480 (C. C. A. 5th, 1941). 


28 On the one hand, cf. Titan Metal Mfg. Co. v. N. L. R. B., 106 F. (2d) 
254, 257 (C. C. A. 3d, 1939): “The passage of time and existence of con- 
troversy have brought into being and into administrative and judicial reports 
enough ‘sets of facts’ surrounding the creation and continuance of company 
unions to permit of type analysis. Certain factors are found to recur and to 

































































































be the logical exemplification of some or all of the prohibitions of the statute” ; 


N. L. R. B. BRIEFING PRACTICE 581 


The advocate is accustomed to feel that an attempt to 
adduce unnecessarily general considerations, diffuses the 
force of an argument. This is not necessarily so. Where 
it is so the question is, which is more important, force or 
direction? The traditions of advocacy, however, are 
built on a basis of cases individually separate. Though 
judges may be willing to categorize cases, the known tech- 
niques of argument are calculated to aid in obtaining a 
generalization most beneficial to this case rather than 
most beneficial to a mass of prospective cases. The prac- 
tice of the Board in the respect here considered, as well 
as in several discussed above, conforms to the traditions, 
and however much a break with tradition may here seem 
appropriate, a litigating agency cannot be blamed for 
erring if at all on the side of tradition, nor for choosing 
the course which has known guides rather than the un- 
known course speculatively preferable. 

The problem corresponds, on another plane, to the 
question of atomization, discussed above, and requires the 
making of a very similar choice. An illustration of the 
kind of situation where this choice has presented itself 
will put in relief the governing factors. 


During the period of the World War I emergency, the 


and cf. N. L. R. B. v. Kiddie Kover Mfg. Co., supra note 25 at 182: “Promptly 
there was formed the Kiddie Kover Employees’ Association. . . . The tech- 
nique of its organization and maintenance was more or less conventional.” 
Since the courts on their own initiative are willing to approach labor cases in 
this sound and realistic way, it seems fair to ask why the Board should not 
make available to them the results of its fuller experience. On the other hand, 
cf. Dupont de Nemours & Co. v. N. L. R. B., 116 F. (2d) 388, 399 (C. C. A. 
4th, 1940): “The alteration of an old constitution, the leadership of former 
officers, the request for advice from an honest employer and his neutral state- 
ment to the employees that they should see a lawyer, the necessity of haste in 
order to preclude affiliated organization, are all parts of a familiar pattern.” 
It is true that all this belongs to a familiar pattern, but the court is wrong in 
its identification of the pattern. Since, however, courts do fit cases into pat- 
terns, even sometimes mistakenly, it may well be incumbent on the Board to 
undertake the difficult task of making available to the courts the materials 
which would permit correct identification of the fact patterns. It should be 
noted that the Board has probably accomplished a great deal in the way of 
transmitting a sense of these patterns without direct discussion of them. This 
is particularly so in some of its oral arguments. An excellent example is the 
oral argument in the Supreme Court in No. 272, National Licorice Co. v. 
N. L. R. B. (October Term, 1939). 















582 THE GEORGE WASHINGTON LAW REVIEW 


federal Food Administrator controlled labor relations in 
the packinghouses. Upon the termination of his author- 
ity, and at his suggestion it is claimed, Employee Repre- 
sentation Plans were instituted on very similar lines in all 
or almost all the packinghouses.” ‘The Employee Repre- 
sentation Plan was a form of substitute for unionism 
then rapidly emerging into widespread use. It was at 
that time entirely legal and was regarded by many stu- 
dents of management policy and of labor relations as a 
significant step forward towards industrial democracy. 
After the experience of the N. I. R. A. days, however, the 
contrary view obtained that these representation plans 
were or had become obstacles to advance. The Plans, 
being labor organizations established and supported, and 
it may be said in general, dominated and controlled by 
the employer, were forbidden by the plain terms of the 
Wagner Act. The packinghouse employers do not ap- 
pear to have had any doubts concerning the illegality 
under the Act of the form of representation plan they 
had adopted. They did nothing, however, until the con- 
stitutionality of the Act was first established. Thereupon, 
the representation plans in effect in the various packing- 
houses were promptly amended so as to remove formal 
evidence of employer control, or were disbanded and re- 
placed by an organization under a new name lacking 
formal provision for employer control. In most if not in 
all of these cases, the new organization is tied to the old 
by many bonds, by similarity of structure, identity of im- 
portant officers, of meeting place, by continuity of records 
and by continuity of relationship to other organizations 
such as the plant credit club or baseball team. The 
details differ from plant to plant. In most, the members 
of the Plan were scarcely if at all aware of the fact that 
any change had taken place, and in all, it is highly ques- 


29 See Secretary of Labor, TeEntH ANNUAL Report at 70-71; Chicago Daily 
Tribune, Sept. 15, 1921, p. 1; The National Provisioner, Sept. 17, 1921, p. 18; 
id. Sept. 24, 1921, p. 23. 
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tionable whether there was any opportunity for the mem- 
bers to make a fresh decision as to their adherence to the 
allegedly new organization. In a large number of cases, 
the Board has considered this pattern of events and has 
concluded, upon the records in each that the allegedly 
new organization was employer-dominated in violation 
of section 8 (2), by virtue of its ties with the old, admit- 
tedly illegal, organization, as well as by virtue of assist- 
ance by supervisory employees and financial aid which 
was also present in many of these cases. Several of these 
cases have now been presented to the circuit courts. 
The first of these cases was briefed almost as though the 
representation plan had never existed. A footnote in the 
brief states: ‘““The Plant Conference Board was an em- 
ployee representation plan consisting of an equal number 
of employer and employee representatives. Similar con- 
ference boards were in existence in other plants through- 
out the country.” This footnote is apparently introduced 
chiefly to make possible the identification as fellow mem- 
bers of the Plant Conference Board of the two em- 
ployees who claimed credit for conception of the new In- 
dependent union in a discussion on April 16, 1937.° In 
a later case in the same circuit, no reference is made to 
the previous case then undecided. The facts here are 
slightly divergent from the type in that the impact of a 
vigorous organizing campaign by an outside union had 
caused the revamping of the post-war plans to begin 
earlier than the usual April 1937. The Board’s brief 
here states that the E. R. P., the new organization, “was 
formally inaugurated in the Albert Lea plant in May 
1935. It supplanted an employee representation system 
known as the Joint Representative Committee Plan, 
which had been in effect at all of petitioner’s plants since 
1921. Under the Joint Plan a board composed of repre- 


sentatives elected by the employees plus an equal number 


30 Board Brief, p. 22, Cudahy Packing Co. (Newport, Minn.) v. N.L.R.B. 
(No. 411, Original, C. C. A. 8th, 1938). 
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appointed by the management met at stated times for the 
purpose of handling employer-employee questions. It 
is not disputed that the employees were dissatsfied with 
this system at the time it was abandoned in favor of the 
E.R. P.” This brief makes a further step in the direc- 
tion of broadening the perspective when, in order to re- 
solve a conflict as to the authorship of a draft constitution 
for the E. R. P., it calls attention to the fact that the draft 
is intended for two separate plants of petitioner, and ar- 
gues: “Hence E’s story of a spontaneous employee move- 
ment giving rise to the plan is highly unlikely, unless we 
assume that at two different plants among two different 
sets of employees simultaneous spontaneous movements 
arose at the same time, resulting in identical organiza- 
tions.” ** This of course is the most probative fact about 
the whole packinghouse labor situation in the spring of 
1937. We are asked to believe that simultaneous spon- 
taneous movements resulting in virtually identical organ- 
izations arose not merely in two different plants of the 
same employer, but in dozens of plants of each of the 
packinghouse employers. 

A third case, was presented to the Court of Appeals 
for the Tenth Circuit. No reference was made to the 
Eighth Circuit cases, both as yet undecided. Detailed 
analysis was made, however, of the illegality of the As- 
sembly Plan, maintained at the Denver plant, in conceded 
violation of the Act, until April 20, 1937. The dissolu- 
tion of the Assembly Plan, the inauguration of its suc- 
cessor Packing House Workers Security League by 
former Assembly officers, the campaign for membership 
on company time with the knowledge and assistance of 
the company’s officials and supervisors are then traced, 
with strict adherence to the events at this plant only.” 

After decisions had been announced in the three pre- 


31Board Brief, pp. 17, 18, Wilson & Co., Inc. (Albert Lea) v. N. L. R. B. 
(No. 415, Original, C. C. A. 8th, 1938). 

32 Board Brief, Swift & Co. (Denver) v. N. L. R. B. (No. 1720, C. C. A. 
10th, 1939). 
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ceding cases, a case was presented to the Seventh Circuit. 
Here the brief traces in much the same form as in the case 
of the Denver plant, the illegality of the Employee Rep- 
resentation Plan, maintained from about 1921 to April 
20, 1937; the dissolution of the Plan and the formation 
of the Employees Protective Association with the aid of 
plant facilities, assistance of supervisory employees, and 
hasty recognition by the company. This discussion is fol- 
lowed by a recapitulation comparing the facts of the case 
with those “involving this same respondent in another case 
decided by the Board in which the Board’s findings were 
sustained in full by the Circuit Court of Appeals for the 
Tenth Circuit,” that is, the Denver case mentioned above. 
All the other case authority on which the Board relies in 
the section 8 (2) branch of the case is woven into this 
summary and comparison. This summary develops the 
general parallelism of action.** Neither here nor else- 
where in the brief is attention called to the fact that the 
language of a Statement to Employees at the National 
City plant (announcing the dissolution of the old Plan 
and so phrased as to strongly suggest the re-formation of 
an organization of the same character) is word for word 
identical with a Statement issued at the Denver plant on 
the same day.” 

These cases illustrate the extreme reluctance of the 
Board to go outside the strictest confines of the immediate 
case at hand. In each of these cases the Board has alluded, 
though very sparingly, to the fact that certain features of 
the case in hand resemble those in other cases before the 
Board and the courts, but never has the Board undertaken 
a full analysis making available to the court the full sub- 


stance of the background thus chastely referred to.** It is 


33 Board Brief, pp. 29-32, N. L. R. B. v. Swift & Co. (National City) (No. 
6996, C. C. A. 7th, Oct. Term, 1938, submitted Oct. 1939). 

34 Compare Matter of Swift and Company, 11 N. L. R. B. 809, 814, with 
Matter of Swift and Company, 7 N. L. R. B. 269, 275. 

35 The Board’s practice in this and several related respects has recently 
become freer but that is only after the courts have themselves formally recog- 
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not intended to suggest a conclusion as to the wisdom of 
the Board’s choice in this respect. But it is desirable to 
make it clear that this would be an entirely legitimate 
briefing device whose application to a specific problem 
should not be passed over without full consideration. 

The converse of the problem of making each case gain 
what it can from its position in a series of cases is the 
problem of making each case contribute what it can to 
the series to which it belongs. It may be possible in a 
brief, by calling attention to facts or to constructions of 
the Act not strictly material to the case in hand, to pre- 
pare the ground for argument in a later case.“ A simple 
illustration is provided by the question whether a viola- 
tion of subsections 2, 3, 4 or 5 of section 8 of the Act also 
violates subsection 1. It is the Board’s position that it 
does. In accordance with this position, the Board, both 
in its decisions and its briefs, has, as a matter of course, as- 
signed every violation of section 8 as a violation of sec- 
tion 8 (1), even though that may be quite unnecessary to 
the result because of the presence of independent viola- 
tions of section 8 (1). 

The grounds on which the Board’s position rests may 
be briefly stated here. First, the reports of the Committee 
charged with studying and reporting on the Bill S. 1958, 
74th Congress, Ist Session, explicitly declare that subsec- 
nized the fact patterns involved. Cf., for example, Board Brief, Wilson & Co., 
Inc. (Chicago) v. N. L. R. B. (No. 7669, C. C. A. 7th, Oct. Term, 1941) ; 
Board Brief, N. L. R. B. v. Neuhoff Packing Co. (No. 8966, C. C. A. 6th, 
Oct. Term, 1940, submitted Oct. 1941). Compare also Board Brief, pp. 19-29, 
N. L. R. B. v. Superior Tanning Co., (No. 7424, C. C. A. 7th, Oct. Term, 
1940) and Board Brief, N. L. R. B. v. Eastern Footwear Corp. (No. 380, 
C. C. A. 2d, Oct. Term, 1939), both written after the express recognition of 
the Balleisen pattern by the Supreme Court in National Licorice Co. v. 
N. L. R. B., 309 U. S. 350, 354n, 60 Sup. Ct. 569, 84 L. ed. 799 (1939), with 
briefs in Balleisen cases written before that decision: N. L. R. B. v. American 


Mfg. Co. (C. C. A. 2d, Oct. Term, 1937); N. L. R. B. v. Cating Rope Works, 
(C. C. A. 2d, Oct. Term, 1937). 


36 Repetition in applications for labor injunctions of stereotyped descriptions 
of labor violence has done much to build up in judges’ minds an essentially false 
picture of labor facts and to make false statements of labor practices appear 
probable and acceptable as presumptions of fact. Cf. FRANKFURTER AND GREENE, 
Tue Lasor INyuNcTION (1930) 61-65, 68-76. That a sound understanding of 
labor relations may be promoted by accumulation of responsible statements 
based upon actual and impartial investigation appears to be a reasonable hope. 
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tions 2, 3, 4 and 5 are included out of abundance of cau- 
tion to specify the most important types of conduct pro- 
hibited by subsection 1.*° Second, the Committee reports 
explicitly declare that subsection | is intended to embody 
the effect of section 7a of the N. I. R. A.* But a body of 
administrative construction of section 7a, referred to with 
approval by the Committees,” establishes that the conduct 
prohibited by section 8 (2), (3), (4) and (5) of the pres- 
ent Act was prohibited by section 7a of the N. I. R. A. 

One reason why the question is important is that it is 
desirable that the Board should be able to require an em- 
ployer guilty of unfair labor practices to desist, not 
merely from the specific conduct complained of, but from 
all conduct of the same character. This accords with gen- 
eral equity practice and general practice on administra- 
tive cease and desist orders. It will be noted that a hold- 
ing that a violation of section 8 (3) say, violates section 
8 (1) as well, will lead only to the imposition of an order 
to cease and desist from interfering with the rights of self- 
organization, and to post notices that the employer will 
so desist. 

Unfair labor practices, however, do not fall into wholly 
separable compartments. Where an employer has en- 
gaged in conduct prohibited by a particular subsection 
of the Act, the same conduct, or a very slight variation of 
the same conduct, may fail in an altered context to con- 
stitute a violation of the same subsection of the Act, al- 
though it will spring from the same motives, take the 
same objective form, and have the same wrongful effect 
upon the employees. The flexibility afforded by the rule, 
clearly intended by the Act, that a violation of any section 
will lead to a general cease and desist order, whose scope 
will of course always be construed in the light of the 
conduct which originally gave rise to it, is necessary to 


37 SENATE Report 573, p. 9; House Report 1147, p. 17. 
38 House Report 1147, p. 15; SENATE Report 573, pp. 8-9. 
39 House Report 1147, p. 25; cf. SENATE Report 573, pp. 8-9. 








588 THE GEORGE WASHINGTON LAW REVIEW 


any efficient enforcement of the Act and not unjust to the 
employer. This necessity, however, is not readily ap- 
parent or at least not realistically appreciated by anyone 
who has not had occasion to observe the patterns and vari- 
ations of unfair employer conduct. To transmit an un- 
derstanding of this necessity, more is needed than can be 
accomplished in a brief upon a single case. But it would 
be possible, before the case arises, to prepare the ground 
for it, by calling attention, in other briefs, to the many 
situations in which a narrower order, had it been issued 
during an early stage of the unfair labor practices, would 
not have afforded adequate protection against the later 
unfair labor practices which flowed from the same source. 
If a repertory of such instances had been supplied to the 
courts before the issue had arisen, the abstract argument 
outlined above would have carried a great deal more 
weight, and such a decision as the Express Publishing 
Company“ case might not have been reached. The opin- 
ion of the Court in that case clearly shows a full agreement 
in principle with the premises on which the Board re- 
lied.“ It fails to reach the same conclusion as that 
reached by the Board because it did not give the same 
weight as did the Board to the practical elements of the 
administrative problem, although it acknowledged that 
the decision was one on which the Board’s expert judg- 
ment was entitled to great respect.” The explanation for 
this superficially strange result seems to be that the Board 
had not made articulate the fact that it had made an ex- 
pert judgment based upon large and very concrete expe- 
rience with the problem. The technique which was not 
used in preparing for the Express Publishing Company 


40N. L. R. B. v. Express Publishing Co., 312 U. S. 426, 61 Sup. Ct. 693, 85 
(1 


L. ed. 930 (1941). 
41 [bid. at 432-433, 437. 


42 Cf. ibid. at 434-435: “Here the Board made no finding, based either on 
the specific circumstances disclosed by the record or on its own expert judg- 
ment of their relationship to the policy embodied in §7, or as to any relation- 
ship or probable relationship of respondent’s refusal to bargain and the other 
types of unfair practices some of which are enumerated in § 8.” 
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case may still be used with advantage in securing the most 
favorable application of its dictum and the most restric- 
tive application of its narrow holding. 


The notion of strategy in planning a course of litigation 
appears to be little more than a myth current among gov- 
ernment attorneys.** The day to day exigencies of actual 
litigation do not make any such planning possible, nor if 
it were possible would it be advantageous, since the un- 
expected incidence of events makes adherence to such a 
preconceived plan dangerous.** But if this be so, the 
myth is nevertheless a useful fiction. It is highly desira- 
ble to conduct institutional litigation as far as possible as 
though each case fell into a planned sequence, in order to 
obtain the greatest possible benefit from the sequence. 
We have already seen that the Board follows this point of 
view in regard to formal questions, but does not follow it 
largely with respect to substantive questions, and we have 
seen the reasons which appear to impel it to that choice. 
* 





* 


The characteristics of Board briefs we have examined 
stem chiefly from two main kinds of consideration. First 
are the considerations of advocacy relating to the fact that 
the Board is a constant litigant with a responsibility for 


* 

























43] am not referring to the planning that occurs in connection with the choice 
of cases to be pressed or appealed. Much skilful work has been done in this 
field. Good examples are the conduct of the S. E. C. and N. L. R. B. constitu- 
tional litigation. I refer only to the more difficult question of planning the 
treatment of each brief in terms of its relationship to the expected sequence 
of cases to arise. There seems some reason to believe that private practice is 
not without examples of long range strategy of this sort successfully conducted. 
The presentation of labor injunction cases appears to be an instance. 


44N. L. R. B. v. Pennsylvania Greyhound Lines, Inc., 303 U. S. 261, 58 
Sup. Ct. 571, 82 L. ed. 831 (1938), provides a striking demonstration of how 
such planning may go awry. This case was the first decided by the Board 
(Case No. C-1, decided December 7, 1935, 1 N. L. R. B. 1). It was imme- 
diately taken into court for enforcement (petition filed, December 10, 1935). 
It was clearly intended to be a test case on the constitutionality of the Act. 
But by the time it was decided by the Circuit Court, the Supreme Court had 
already determined the constitutional question in a group of five other cases. 
Instead, the case became a leading case on a point of Board procedure discussed 
neither in the Board decision nor in the Board’s Circuit Court brief, and upon 
the question of the validity of the disestablishment order, to which the Board’s 
ninety page brief in the Circuit Court had devoted but a page. See First 

+ ANNUAL Report, 50-51. 
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education in a field of fact and law in which it is expert. 
As such the Board must seek to accomplish a different 
kind of persuasion from that sought by the attorney in pri- 
vate practice and must use different means. 

Generally speaking, any advocate will gain by employ- 
ing an intelligibly ordered presentation. But the attorney 
facing the varied problems of private practice will ac- 
complish most by forging an order to suit the particular 
needs of each individual case. The Board must be will- 
ing to sacrifice something of the effectiveness of each in- 
dividual brief, in order, by the slow impact of a simple 
repeated pattern of argument to make its theory of ad- 
ministrative action and its views on major substantive 
issues as clear and as persuasive as possible. So again, any 
advocate may find advantages in a subdued presentation. 
But where for the private attorney restraint of style may 
be a question of taste or a tactic to be employed on suita- 
ble occasion, for the Board it must be a consistent objec- 
tive. Similarly, the Board's handling of precedents differ 
from that of the private attorney, because the Board is 
concerned to protect the significance of its precedents 
equally with winning the case in hand; the private attor- 
ney is not. In all these respects the limitations which the 
Board places on itself do not commend themselves with 
equal force to the private attorney. On the other hand, 
because the attorney in private practice is primarily con- 
cerned to win the immediate case, he must ordinarily pre- 
fer the cautious method of atomization, and will naturally 
eschew any unnecessarily general argument. Here it is 
the Board that has advantages to gain by a broadening of 
perspective. But even here, as we have seen, there are 
considerations which impel the Board to seek these ad- 
vantages less freely than it otherwise might. 

Side by side with these considerations of advocacy are 
the institutional considerations relating to the fact that 
the Board is a permanent government agency with the 
necessity of guiding and training its own staff. The Board 
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cannot be satisfied to rely upon the individual abilities of 
individual members of the staff. It must use methods 
which rely upon and help to produce a consistent level of 
craftsmanship from its staff as a working whole. This 
fact, and the necessity of hierarchical supervision, and the 
great pressure of time under which its work is done make 
especially appropriate the Board’s tendency to choose the 
more cautious approach, the more orthodox presentation, 
the more restrained style, choices which in most cases it 
would have made in any event. Above all, it is the obliga- 
tion to guide and train its own staff, as well as considera- 
tions of advocacy, that makes the Board’s consistent use 
of the same major structures of argument, and its cus- 
tomary use of many particular smaller patterns, valuable. 
For this practice, more than any formal instruction, has 
indicated to new attorneys the Board’s view of its position 
and its function, has communicated to them a sense of the 
Board’s problems and its resources, has guided them past 
pitfalls they did not yet know existed.*® An important 
lesson for legal education is provided by this demonstra- 
tion that the sound devising and skilful use of patterns of 
argument are a communicable technique which can carry 
with it so much tacit teaching of law, of advocacy, of 
policy evaluation.” 


The Board has had to produce intelligible standards in 
a field in which there have been in the main no objective 
standards. It has had to create a tradition of craftsman- 
ship which could be counted upon to produce work meet- 


ing a very high minimum requirement. The Board’s 


45 The Board has recently experimented with a formal Training Course for 
its new attorneys. While this extended series of lectures, embracing all phases 
of the Board’s work, has proved valuable, the silent coaching implied in the 
Board’s briefing habits will remain an important factor in the formation of 
briefing attorneys. 


46 A series of lectures I gave to Prof. K. N. Llewellyn’s course in Legal 
Argument, Columbia University Law School, Summer Session, 1936, was, I 
believe, a pioneer experiment in the field of formal instruction in the construc- 
tion and use of argument patterns. I believe that an erroneous estimate of 
the extent to which written argument can be taught has long stood in the way 
of serious effort to teach this most important of the lawyer’s skills. 


6 
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briefing practices we have considered, while they may 
have somewhat restricted individuality and spontaneity, 
have served to raise the everyday level of workmanship 
and have reduced the degree of dependence on individual 
insight without denying opportunity for insight and abil- 
ity to make their contribution. That this can be done is 
a very significant example for those who are interested in 
the training of a reliable government service, and a very 
hopeful one for those who believe that the rights of citi- 
zens should not rest upon the accidents of the enthusiasm 
and ability of the particular government employee into 
whose hands they fall, but rather upon the smooth, fair 
and equal functioning of the governmental institutions. 
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EDITORIAL NOTES 


EpWArpDs CASE AND FUNDAMENTAL LIBERTIES 


America is congenitally a land of promise. The theory of equal 
opportunity for access to the goodness of our national wealth is a 
structural keystone in American thought and culture. Upon this 
theory great strides were made in our economic development. Broad 
highways and ribbons of steel have replaced the Indian trails of 
yesterday, and only the classic literary expositions in tribute to the 
courage and fortitude of those daring migrants who carved great 
commonwealths from a rugged and barbarous West remain to per- 
petuate the memories of a vanished frontier. With the stabalization 
of that frontier the noble position of the American migrant has dwin- 
dled from the sturdy and respected pioneer who left an old life and 
established institutions behind to aid in the development of a new 
and growing nation into an undesirable and unwanted social problem. 
During the 1920’s and 1930’s various natural and economic catas- 
trophies’ turned loose a tide of refugees* who previously had been 
substantial citizens in their communities and who for the most part 
were healthy able-bodied American workers eager for employment.* 
They rolled westward and in their wake they created a problem so 
acute that at times martial law was declared and border patrols 
established “to repell these invading hordes.”* New laws were 


1 Soil erosion, drought, mortgage debt foreclosure, depression of industrial 
production, unemployment, etc. 

2A comprehensive study of the Bureau of Agriculture Economics in the 
Department of Agriculture indicates that the net migration into California 
during the 1930’s totaled more than 1,000,000 persons. Even this figure falls far 
short of measuring the total movements of persons in and out of the state during 
the decade. As a minimum estimate, it represents about two-fifth of the net 
relocation across state lines of all migrants in the United States in the 1930-40 
period. Nevertheless, it is considered less than the net movement into Cali- 
fornia during the previous decade. From 1920 to 1930 about 2,000,000 persons 
moved to California, the largest movement recorded for any state in any single 
decade of our history. Roughly speaking, migration to California during the 
1930’s was only about half that of the 1920’s. Interstate Migration, Rep. SELECT 
ComM. To INVESTIGATE INTERSTATE MIGRATION OF DESTITUTE CITIZENS: House 
of Representatives, 9 

3 The movement of people which the committee has studied indicates that 
people move from places where economic opportunities for them seem to be 
declining to areas where they believe that economic opportunities will be better 
for them. The committee thinks that the greatest part of the movement is in 
seanch of jobs and not in pursuit of relief advantages; it is supported by prac- 
tically every qualified witness who appeared before it. Jbid at 304. 

*The following are copies of headlines from the Denver Rocky Mountain 
News relating to border patrols at the Colorado State line during 1936. 


TROOPS CLOSE STATE TO ALIENS, JOBLESS 


GovERNOR DECLARES MARTIAL LAW AND MosilizEs NATIONAL GUARD ON 
SouTHERN Borper TO CHECK ALIENS—DENVER NATIONAL GUARD WILL 
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passed. Vagrancy laws were broadly interpreted and widely applied. 
Pauper laws of Elizabethian pattern were found to be particularly 
effective. 

These migrants, indoctrinated with a loyalty best described by the 
words of Walter Scott: “This is my own, my native land” were be- 
wildered by the fixed bayonets which stopped them, and resented the 
atrocities perpetrated by vigilante groups, who were usurping func- 
tions reserved exclusively to the sovereign. They began to question 
the validity of these laws whose sanctions restricted their locomotion 
in “the land of the free.” “What of the ConstituTion—that sacred 
guardian of civil and political rights?” they asked. .““What of our 
rights as citizens?” But while the validity of the state legislation was 
subject to question it was not without the support of judicial decision 
and historical precedent. The Supreme Court often “had occasion to 
point out (that) the commerce clause in conferring on Congress power 
to regulate Commerce did not wholly withdraw from the states power 
to regulate matters of local concern with respect to which Congress 
has not exercised its power, even though the regulation affects inter- 
state commerce.” * The control of paupers had long been a matter 
of local concern.® It was thus not without sound argument that Cali- 
fornia the chief “beneficiary” of these migratory movements,’ under- 
took in the Edwards case* to defend its statute enacted by popularly 
chosen representatives gathered from every corner of that state into 
a legislative assembly intimately conversant with local problems, who 


LEAVE SUNDAY TO PATROL HIGHWAYS AND INSPECT Every TRAIN 
(April 19, 1936) 


TROOPS MOVE INTO ACTION AT DAWN TO PREVENT IN- 
VASION BY INDIGENT 


ARMED Forces ActinG UNDER MartTIAL Law To Stop ALL—ENTIRE SouTH- 
ERN Borpder oF Cotorapo WiLL Be PATROLLED BY SOLDIERS To HALT 
ALiENS, Neepy (April 20, 1936) 


TINGLEY WARNS TROOPS NOT TO CROSS BORDER 


Cotorapo NATIONAL GuARD Not WELCOME IN New Mexico, He DECLARES 

Warning to the Colorado National Guard to stay out of New Mexico in 
carrying out its border blockage against indigent laborers came from Gov. 
Clyde Tingley of that State Wednesday. . . . (April 23, 1936) 


' — v. Thompson, 313 U. S. 109, 113, 61 Sup. Ct. 930, 85 L. ed. 1219 
1940). 


6 4 HoLpswortH, History or EncitisH Law (1924) 390. Pipkin, Poor Laws, 
12 Ency. oF Soc. Scr. 230 (1930). Art. IV of the Articles of Confederation had 
excluded paupers from the protection which it affords to the right of “egress 
and regress to and from any other state.” 


7 Supra note 2. 
8 Edwards v. California, 314 U. S. 160, 62 Sup. Ct. 164, 86 L. ed. (adv. op.) 


133 (1941); for a general consideration of this case see Silverman, Human 
Cargoes Still on the Go (1942) 10 Geo. Wash. L. Rev. 528. 
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after parliamentary deliberation declared such legislation necessary 
for the protection of the public health, safety, and morals. 

In December, 1939, Fred Edwards, a citizen of the United States 
and a resident of California, went to Texas and brought his wife’s 
brother, Frank Duncan to California. Duncan had last been em- 
ployed by the Works Progress Administration in Texas and Edwards 
knew that he was thus temporarily without financial means. A com- 
plaint was filed against Edwards under section 2615 of the Welfare 
and Institutions Code of California which made it a misdemeanor to 
bring an indigent person into the state. The prosecution thereunder 
resulted in a conviction and sentence to six months imprisonment in 
the county jail. The Supreme Court of the United States in an opin- 
ion written by Mr. Justice Byrnes (in which the Chief Justice and 
three others concurred) held that the statute upon which the convic- 
tion was based was an invalid exercise of police power and an un- 
constitutional burden on interstate commerce.® 

It was urged by the minority in two separate concurring opinions 
that the right to move freely from state to state is an incident of 
national citizenship and within the protection of the privileges and 
immunities clause of the fourteenth amendment. But Justice Stone 
has twice’® pointed out, 


The privileges and immunities of citizens of the United States 

. are confined to that limited class of interests growing out of 

the relationship between the citizen and the national govern- 
ment created by the ConstITUTION and federal laws. . 

Upon that ground, appeals to this Court to extend the clause 
beyond the limitation have uniformily been rejected and even 
those basic privileges and immunities secured against federal 
infringment by the first eight amendments have uniformily been 
held not protected from state action by the privilege and immuni- 
ties clause.” ™? 


It should be remembered that the privileges and immunities clause 
of the fourteenth amendment imposes an unqualified restriction upon 
the states. Words permissive of reasonable interference in the valid 
exercise of police power are absent from this clause.’* Little wonder 


9 For collection of authorities and note on Commerce Clause (1940) 40 Cor. 
L. Rev. 1032, 1035. 

10 Colgate vy. Harvey, 296 U. S. 404, 443, 56 Sup. Ct. 252, 80 L. ed. 299 (1935). 
Hague v. C.I.0., infra note 17 at 520. 


11 Colgate v. Harvey, supra note 10. 

Stone has collected the cases in a footnote to his opinion in Colgate v. Harvey, 
at 445, supplemented by footnote to his opinion tn Gafue v. C.I.0., infra note 17 
at 520. See also Rosner, Privileges and Immunities of Citizens of the United 
States—Colgate v. Harvey Overruled, (1940), 9 Geo. Wasu. L. Rev. 106. 


12 Warren, The New Liberty Under the 14th Amendment (1926) 39 Harv. 
L. Rev. 431, 463. 
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the Court has been apprehensive of enlarging the scope and of ex- 
tending the application of this clause restricting the states so severely 
and adding so greatly to the power of a government created by 
founders desirous of maintaining and preserving state rights.'* 


One of our basic ends of law and justice has been the protection 
of fundamental personal rights. A line of recent decisions of the 
Supreme Court has protected the freedom of speech,’* of press,® of 
religion,’® and of assembly’? from state interference upon the basis 
of the Fourteenth Amendment. But how secure is the right of free 
speech and assembly if a state can restrict the locomotion of an in- 
dividual to the confines of a county, a district, or of a single city’ 
block? Thus the right of free locomotion fundamentally is as sacred 
as the rights enumerated in the first amendment. The decision in the 
Edwards case based as it is upon the commerce clause gives no ground 
for the protection of free locomotion within the boundaries of a single 
state. Just as the stays of an umbrella converge at a single spike 
which upholds them so too should the basic liberties be held together 
and protected consistently by the sanctuary of a single principle. The 
jumbling of a basic liberty with the inhuman elements of commerce 
resounds like a sour note in the rhythmic pattern of a musical sym- 
phony. 

Is not a restriction on locomotion a deprivation of “liberty” within 
the historical and judicial definition of that term? ** Is not confine- 


13 “The reason of this reluctance to enlarge the scope of the clause has been 
well understood since the decision of the Slaughter-House Cases . . . If its 
restraint upon state action were extended more than needful to protect relation- 
ships between the citizen and the national government and it did more than 
duplicate the protection of liberty and property secured to persons and citizens 
by other provisions of the CoNsTITUTION it would enlarge judicial control of 
state action and multiply restrictions upon it to an extent difficult to define, but 
sufficient to cause serious apprehension for the rightful independence of local 
government. Justice Stone dissenting in Colgate v. Harvey 296 U. S. 404, 455.” 
See the comment on this quotation in Silverman, supra note 8 at 546. 

14 Thornhill v. Alabama, 310 U. S. 88, 60 Sup. Ct. 736, 84 L. ed. 1093 (1940). 


15 Schneider v. New Jersey, 308 U. S. 147, 60 Sup. Ct. 146, 84 L. ed. 155 
(1939). 


16 Cantwell v. Connecticut, 310 U. S. 296, 60 Sup. Ct. 900, 84 L. ed. 1213 
(1940). 


17 Hague v. C.I.0., 307 U. S. 496, 59 Sup. Ct. 954, 83 L. ed. 1423 (1938). 

18 The phrase “life, liberty, or property without due process of law” comes 
to us from the English Common law, and there seems to be little question that, 
under the common law, the word “liberty” meant simply “liberty of the person” 
or, in other words, “the right to have ones person free from physical restraint.” 
Warren, supra note 12 at 440. 

Chief Justice Fuller in William v. Fears, 179 U. S. 279, 274, 21 Sup. Ct. 128, 
45 L. ed. 186 (1900) said: “Undoubtedly the right to remove from one place 
to another according to inclination, is an attribute of personal liberty, and the 
right, ordinarily, of free transit from or through the territory of any state is a 
right secured by the fourteenth amendment and by other provisions of the Con- 
STITUTION,” 
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ment to a city block, a district, a county but an extension of the ball 
and chain—an enlargement of the dungeon cell? Such an interpreta- 
tion would bring the right of free locomotion within the protection 
of the due process clause securing this basic liberty to all persons be 
they citizens or aliens without taking from the local government a 
right to impose reasonable restrictions for the protection of the public 
health, safety, and morals of its people. 


It is submitted that such could well have been the basis for the 
Edwards case decision, thus escaping the dangers inherent in an 
extension of the privileges and immunities clause yet giving real pro- 
tection to a basic liberty without “distorting commercial law or . . 
denaturing human rights.” ** James D. GranwaM, JR., 

Wayne D. KNIFFIN. 


THE PRoBLEM OF THE STAY ON APPEALS FROM THE FEDERAL 
CoMMUNICATIONS CoMMISSION 


On August 8, 1941, the United States Court of Appeals for the 
District of Columbia certified the following question to the United 
States Supreme Court: 


Where, pursuant to the provisions of section 402 (b) of the 
Communications Act of 1934, an appeal has been taken, to the 
United States Court of Appeals, from an order of the Federal 
Communications Commission, does the court, in order to pre- 
serve the status quo pending appeal, have power to stay the 
execution of the Commission’s order from which the appeal 
was taken, pending the determination of the appeal ?? 


This question arose in the following manner. A operated a sta- 
tion on 1200 kilocycles with 250 watts power. The Federal Com- 
munications Commission granted, without a hearing or notice to A, 
a construction permit to B authorizing B to change its frequency 
to 1200 kilocycles and increase its power to 250 watts. B’s opera- 
tion on 1200 kilocycles meant a loss of 20,800 listeners within A’s 
primary service area. A filed a petition for rehearing and requested 
that the grant to B be stayed pending action on the petition. The 
Commission denied A’s petition and granted a license to B. A 
appealed to the United States Court of Appeals for the District 


Warren commenting on this quotation says: “This, however, did not add 
anything; because freedom of locomotion may well be treated as a part of 
freedom of restraint of person.” Warren, supra note 12 at 450. 

(1940) Cor. L. Rev. 1032, 1043; (1940) 53 Harv. L. Rev. 1031, 1040. 

19 Jackson’s concurring opinion in Edwards v. California, supra note 8. 

1 Scripps-Howard Radio, Inc. v. F. C. C., No. 508, October Term, 1941. 
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of Columbia from the actions of the Commission denying its petition 
and granting the license to B and also filed a petition for an order 
staying the Commission’s action pending the appeal. On February 
3, 1941 the Court of Appeals held in a 2-1 decision that no stay 
order should be entered because the Communications Act of 1934? 
did not contain legislative authorization for the stay of any action 
of the Commission pending appeal and that their general power 
to issue stay orders was not applicable to such proceedings. No 
petition for certiorari was filed but the Court granted a rehearing 
before the entire bench. On the rehearing the six judges were 
evenly divided on this question and because of its importance it 
was certified to the United States Supreme Court.* 


The present question of power was raised some six years after the 
Communications Act of 1934 was made effective* and the Court 
of Appeals had disposed of numerous petitions for stay during this 
interim period. In those cases, however, the question of jurisdic- 
tion did not arise and it is interesting to note the attitude of the 
Commission in those cases.° Once the question was raised, however, 
the court could not avoid the issue by a decision on, the merits. 

The jurisdiction of the Court of Appeals over actions of the 
Federal Communications Commission is set forth in section 402 
of the Act,® the relevant provisions of which are set forth below.’ 


248 Stat. 1064 (1934), 47 U. S. C. §151, et seg. (1934). 


3 Normally the decision of the three-judge court stands unless reversed by 
a majority vote. Here, however, the decision was “recalled” in order to place 
the court in the normal position for certifying a question to the United States 
Supreme Court, namely, decision withheld until the question certified is decided 
by the Supreme Court. 


4 Supra note 2. 


5F. C. C. v. Crosley, 70 App. D. C. 312, 106 F. (2d) 833 (1939). On page 
1 of its opposition to the petition for stay the Commission stated that it “has 
not opposed in the past and does not propose in the future to oppose the grant- 
ing of a stay or such interlocutory restraining order by this court as may be 
necessary to protect the appellate jurisdiction of the court or to preserve the 
status quo pending determination . . . where such a stay .. . appears to 
be necessary or advisable.” 


6 Supra note 2. 


7§402 (a). “The provisions of the Act of October 22, 1913, 38 Stat. 219 
(1913), relating to the enforcing or setting aside of the orders of the Interstate 
Commerce Commission, are hereby made applicable to suits to enforce, enjoin, set 
aside, annul or suspend any order of the Commission under this Act (except 
any order of the Commission granting or refusing an application for a construc- 
tion permit for a radio station, or for a radio station license, or for renewal 
of an existing radio station license, or for modification of an existing radio sta- 
tion license, or suspending a radio operator's license) and such suits are hereby 
authorized to be brought as provided in that Act. (Italics supplied.) 

(b) An appeal may be taken, in the manner hereinafter provided, from 
decisions of the Commission to the Court of Appeals of the District of Colum- 
bia in any of the following cases: 

(1) By any applicant for a construction permit for a radio station, or 
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It is to be noted that section 402 (a) contains express provisions 
to “enforce, enjoin, set aside, annul or suspend” any order of the 
Commission but those orders granting or denying applications for 
a radio construction permit or license and those modifying existing 
licenses are specifically excluded from that authority. 

Section 402 (a) is of interest here only as cogent proof of the 
fact that Congress acted affirmatively where it felt that the courts 
should have those powers which are employed to maintain the 
status quo. This is in accordance with its general policy as evidenced 
by the specific provisions in those sections governing appeals from 
other administrative agencies.* It appears that where Congress has 
deemed this judicial power desirable, it has specifically expressed 
itself. The manner of appeal from the orders listed in section 
402 (b) is specified in the remaining subsections of section 402 and 


no where is legislative authority for the issuance of a stay to be 
found. 


Further evidence of what Congress had in mind is found in the 
fact that it had, approximately a year before it adopted the Act 
of 1934, attempted to confer upon the court the power to issue stays 
in appeals from the type of orders in question.® This bill was pocket- 


for modification of an existing radio station license, whose application is re- 
fused by the Commission. 

(2) By any other person aggrieved or whose interests are adversely affected 
by any decision of the Commission granting or refusing “~~ such a 


(d) Within thirty days, oe the filing of said anus any neonnet person 
may intervene and participate in the proceedings had upon said appeal by 
filing with the court a notice of intention to intervene and a verified statement 
showing the nature of the interest of such party, together with proof of service 
of true copies of said notice and statement, both upon appellant and upon the 
Commission. Any person who would be aggrieved or whose interests would 
be adversely affected by a reversal or modification of the decision of the Com- 
mission complained of shall be considered an interested party. 

(e) At the earliest convenient time the court shall hear and determine the 
appeal upon the record before it, and shall have power, upon such record, to 
enter a judgment affirming or reversing the decision of the Commission, and 
in event the court shall render a decision and enter an order reversing the 
decision of the Commission, it shall remand the case to the Commission to 
carry out the judgment of the court: Provided however, That the review by 
the court shall be limited to questions of law and that findings of fact by the 
Commission, if supported by substantial evidence, shall be conclusive unless 
it shall clearly appear that the findings of the Commission are arbitrary or 
capricious. The court’s judgment shall be final, subject, however, to review 
by the Supreme Court of the United States upon writ of certiorari on petition 
therefor under § 240 of the Judicial Code as amended, by appellant, by the 
Commission, or by any interested party intervening in the appeal.” (Italics 
supplied.) 

8 National Labor Relations Act, 49 Stat. 454 (1935), 29 U. S. C. Supp. V 
§ 160 (e) (1935); Securities Act, 48 Stat. 811 (1933), 15 U. S. C. Supp. V 
§77 (i) (1935); Civil Aeronautics Act, 52 Stat. 1024 (1938), 49 U. S. C. 
Supp. V § 646 (d) (1938). 


9H. R. 7716, 72d Cong. (1932). 
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vetoed and the provisions were not drafted into the present Act. 
Failure to do so cannot logically be held to be an oversight. 

One fact is clear, namely, “There is no specific language in the 
statute which requires strict maintenance of the status quo pending 
disposition of an appeal . . .”*° and there is well established au- 
thority for the position that where the appellate jurisdiction of the 
court is defined and limited by the legislative authority which creates 
the rights and declares the remedy, the courts should not invoke the 
stay or injunctive process where the statute does not so provide." 


It is true that the courts have relied upon their traditional common 
law powers to supplement the authority vested in them by Congress. 
In most cases this supplementation has been construed as necessary 
if the true intent of Congress is to be effected. This line of reason- 
ing does not appear to be applicable in the instant case. The tenor 
of the entire Communications Act of 1934 conveys the distinct im- 
pression that the primary object of Congress was to provide a 
speedy administrative process to meet and provide for the rapidly 
changing conditions and needs of the communications industry. The 
congressional desire for less interference by the judiciary is proved 
by the fact that the procedure under the existing acts was changed 
by the Act of 19341? so as to restrict the courts’ powers and activity. 
It is admitted even by the critics of the administrative function that 
the administrative process operates more quickly than the judicial 
process by virtue of the very fact that many of the traditional rights 
and privileges afforded by our judicial process are eliminated. It 
is admitted by adherents of the administrative process that a certain 
amount of individual protection is sacrificed in the interest of speedy 
and definitive settlements. The increased possibility of error is 
compensated for by the public and individual interest in the ex- 
pedient determination of the problems involved. In view of the 
congressional intent to provide a speedy and effective procedure with 
only the minimum of judicial safeguards, it would appear unreason- 
able to delay the effective date of these administrative determinations 
by an extension of judicial interference. 


It is also true that the courts have over-ruled the express legisla- 
tive restrictions in applying their traditional powers. The most 
wholesale demonstration of this is found in the hundreds of cases 
wherein the federal courts enjoined the collection of the processing 


10 Evans v. F. C. C., 72 App. D. C. 159, 113 F. (2d) 166 (1940). 


11D. R. Wilder Mfg. Co. v. Corn Products Refining Co., 236 U. S. 165, 
174-75, 35 Sup. Ct. 398, 59 L. ed. 520 (1915); U.S. v. Babcock, 250 U. S. 328, 
331, 39 Sup. Ct. 464, 63 L. ed. 1011 (1919). 


12 Supra note 2. 
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tax under the Agriculture Adjustment Act ** on the grounds that the 
tax was unconstitutional.‘ These injunctions were issued in spite 
of section 3224 of the Revised Statutes which provided that “No 
suit for the purpose of restraining the assessment or collection of 
any tax shall be maintained in any court.”**® It is submitted, how- 
ever, that the courts’ actions in ignoring this statute in cases of 
extreme hardship** does not afford any argument for proponents of 
the court’s power to issue a stay in the instant proceedings. The 
Court of Appeals is exercising a limited jurisdiction which it must 
not unduly enlarge if the balance between the judicial and admin- 
istrative organs is to be maintained. This was not true in those 
cases where the injunctions were granted in spite of Revised Statute 
3224. In those cases, the courts were possessed with full jurisdiction 
over the parties and subject matter and felt that they would be 
unable to properly exercise that jurisdiction if the injunction did 
not issue. Such is not the case here. 


It is to be noted that under section 262 of the Judicial Code the 
federal courts have the power to issue all writs necessary or proper 
to the exercise of their appellate jurisdiction.'* A similar power is 
vested in the court by virtue of section 33 of Title 18 of the District 
of Columbia Code.’® Even if the court feels that it can and should 
go beyond the jurisdictional limits laid down by the Communications 
Act, it would still appear that there is serious doubt as to the ap- 
plicability of these statutory provisions to the instant situation. The 
power vested in these sections logically applies only to situations 
where the court is exercising and protecting its conventional juris- 
diction within the hierarchy of our judicial system. That this is 
true is evidenced by the cases where the courts have applied these 
statutory powers. These cases fall into two general classifications. 
The first wherein the power is applied to restrain or move an in- 
ferior federal court; the second wherein the power is invoked to 
protect an infringement of its jurisdiction by a state court which 
seeks to exercise jurisdiction over the subject matter or party then 


13 48 Stat. 31 (1933), 7 U. S. C. § 601 (1934). 

14 Note (1935) 4 Geo. Wasu. L. Rev. 86. 

1526 U. S. C. § 154 (1934). 

16 Miller v. Standard Nut Margarine Co., 284 U. S. 498, 52 Sup. Ct. 260, 
76 L. ed. 422 (1932). See note (1937) 108 A. L. R. 206. 

17 36 Stat. 1162 (1911), 28 U. S. C. §377 (1934) “. . . The Supreme 
Court, the circuit courts of appeals, and the district courts shall have power 
to issue all writs not specifically provided for by statute, which may be neces- 
sary for the exercise of their respective jurisdictions, and agreeable to the 
usages and principles of law.” (R. S. §716; Mar. 3, 1911, c. 231, § 262, 36 
Stat. 1162, supra.) 

18 31 Stat. 1189, 1227 (1901), 18 D. C. Code $33 (1929). 
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before the federal court. This conventional relationship of sub- 
ordinate and superior court does not exist between the Court of 
Appeals for the District of Columbia and the Federal Communica- 
tions Commission.** 

It further appears that even if the power granted in those sections 
are held to be available in the instant proceedings the authority 
granted therein is limited by the relationship of the Court to the 
Commission. The courts are authorized to issue all writs “which 
may be necessary for the exercise of their respective jurisdiction.” *° 
But the jurisdiction of the Court of Appeals in these proceedings 
is limited to questions of law and thus while the Federal Communi- 
cations Commission must carry out the order of the court that order 
does not create a power in the court “as against the power of the 
Commission to make a proper allocation of the facilities as required 
by ‘public interest, convenience and necessity.’”*t The court, even 
if it properly reverses the decision of the Federal Communications 
Commission because of an error of law, cannot command that body 
to maintain the status quo. In view of this, it does not appear that 
the appellate jurisdiction of the court could be aided in any way 
by the maintenance of the status quo pending appeal. It would not 
accomplish its intended purpose since the Federal Communications 
Commission is not required, indeed, has no authority, to maintain 
the status quo at any time unless the “public interest, convenience 
or necessity” will be served thereby and the Commission, not the 
court, is the final judge as to what fulfills that standard. 

This division of authority and function was clearly defined by 
the Supreme Court in the Pottsville decision ** wherein it was stated 
that this court “exhausted the only power which Congress gave it” 
by laying bare the error of law and compelling obedience to its 
correction. “At this point the Commission was again charged with 
the duty of judging the application in the light of ‘public conveni- 
ence, interest and necessity.’ ” 

In the clear light of the fact that the Court of Appeals lacks the 
authority to judge finally what will best serve the public interest, 
convenience and necessity after a thorough consideration of the 
record, can it logically be said that it has the power to formulate 
and enforce an interim order which in its essence rests upon the 


19F, C. C. v. Pottsville Broadcasting Co., 309 U. S. 134, 60 Sup. Ct. 437, & 
L. ed. 658 (1940); F. C. C. v. Columbia Broadcasting System, 61 Sup. Ct. 
152, 85 L. ed. 109 (U. S. 1940). 


20 Supra note 19. 


21 Evans v. F. C. C., supra note 10; F. C. C. v. Pottsville, supra note 19. 
22 Supra note 19. 
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presumption that the Federal Communications Commission, the body 
charged by Congress with the enforcement of the standard, has acted 
contrary to the public interest, convenience and necessity. It is 
submitted that such an order would constitute an unwarranted in- 
terference with the administrative function and the will of Congress. 


Tuomas N. Down. 


“STOPPAGE OF WorK DvE To A LasBor Dispute” Aas DEFINED BY 
THE UNEMPLOYMENT COMPENSATION Laws * 


I. Introduction 


A large body of administrative decisions is being built up without 
fanfare by the tribunals entrusted with the task of administering the 
unemployment compensation laws of the states codperating with the 
Federal government. Only a very small segment of the large job 
these tribunals are handling will be examined here. The scope of 
this note is limited to interpretation of the phrase “stoppage of work”’ 
as applied in the unemployment compensation laws to labor disputes. 

Under the aegis of the Federal Social Security Act,’ all the states 
and jurisdictions of the United States, including Alaska, Hawaii, 
and the District of Columbia? have enacted Unemployment Com- 
pensation Laws. These laws provide for the payment of benefits to 
unemployed workers who have met certain earning requirements and 
who are not otherwise disqualified. The amount of the benefits paid 
and the duration thereof are determined in accordance with the 
claimant’s past earnings and employment. The disqualifications which 


* This note has been prepared by the writer as an assignment as a student 
editor of the GEorceE WASHINGTON Law Review and does not in any way repre- 
sent the position or opinion of the Social Security Board. 

149 Stat. 620 (1935), 42 U. S. C. Supp. I §§ 501-503 (1935) as amended. 

2In this note, the term “state” shall hereafter include Alaska, Hawaii, and 
the District of Columbia. 

3 For the citations to these statutes see either, EmpLoyMENT SECURITY MEMo- 
RANDUM No. 8, CoMPARISON OF STATE UNEMPLOYMENT COMPENSATION LAws 
AS OF Marcu 1, 1940 at 127-141, or Unemployment Compensation Interpreta- 
tion Service, Benefit Series, General Supplement No. 2 at 1-3. Both volumes 
are obtainable at the Government Printing Office. The Benefit Series of the 
Unemployment Compensation Interpretation Service is devoted to the reporting 
of benefit decisions, made by the courts, tribunals created by the unemployment 
compensation acts, and of other interpretative matters. The texts of the deci- 
sions, opinions, and determinations which establish new principles and policies 
in any state are selected for publication. Hereafter, the Benefit Series will 
be cited as “. . . (number of case), Ben. Ser., U. C. I. S.” Thus: 2243 
Mich. A, Ben. Ser., U. C. I. S. 

The letter symbols after the name of the state in the citations indicate the 
type of decision it is, that is, the appellate body from which it comes. The letter 
D signifies an initial determination; the letter A, a first appeal decision; the 
letter R, a second appeal decision; and the letters Ct. D, a court decision. 
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prevent or delay the issuance of compensation are designed to allow 
the payment of compensation only for such unemployment as is in- 
voluntary.* 

In almost all states, the disqualifications are comparable and simi- 
lar. Some of the causes for disqualification are: discharge for mis- 
conduct connected with work, voluntary leaving without good cause, 
refusal to accept suitable work offered by the employer or the em- 
ployment service.° The length of the period in which the claimant 
may not receive benefits differs in the various states and is set in 
accordance with the cause for disqualifications. Generally, these 
periods are short and definite,® running for several weeks, although 
in a number of states the administrative tribunal imposing the dis- 
qualification may have discretion, within certain limits, in determin- 
ing the length of the disqualification period. Thus, in Alabama,’ a 
claimant who has “refused to accept suitable work which” had been 
offered to him is disqualified for the week in which the refusal oc- 
curred and the three following weeks. On the other hand, if the 
claimant had been discharged for misconduct® connected with his 
work, he is disqualified for the week in which he was discharged and 
not less than the three nor more than the six following weeks. In 
a few states total disqualification for the period of unemployment im- 
mediately following the separation from work is imposed by statute. 

Disqualification from receiving benefits does not mean loss in actual 
benefits in most of the states. The claimant must wait the required 
period before he may receive any compensation. In a few states, 
however, the amount of benefits the claimant would have received 
in that period is deducted from the total amount to which he would 
otherwise be eligible. 

There is one disqualifying factor which has not been mentioned 
above. All the states provide for a method of preventing the pay- 
ment of benefits to claimants whose unemployment is caused by a 
labor dispute. These disqualifications have aroused quite a bit of 
controversial interest because of the emotional aura and economic 
consequences attending most disputes. Unlike the disqualifications 
for other causes, this disqualification is usually of indefinite length; 





4E.g. Alaska, Laws 1937, c. 4, and as subsequently amended. Declaration 
of Territorial Policy . . . “the public good and general welfare . . . require 
the enactment of the measure . . . for the compulsory setting aside of unem- 
ployment reserves to be used for the benefit of persons unemployed through 
no fault of their own.” This language is quite typical. 

5For an analysis of these disqualifications in the language of the various 
statutes, see Ben. Ser., U. C. I. S., Gen. Supp., No. 2. 

6 Ben. Ser., Gen. Supp., No. 2, Table facing p. 64. 

7 Ala., Gen. Laws 1935, No. 447, as amended, § 6B (e). 

8 Ibid., §6B (b). 
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that is, disqualification ® usually continues for the duration of the 
dispute or the stoppage of work caused by the dispute. 

The language of the labor dispute disqualification provisions in 
the various states is quite diversified. Many of the state legislatures, 
although not the majority of them, have adopted the language sug- 
gested by the Social Security Board in its “Draft Bill” which was 
issued in September, 1936.'° This suggested provision provides that 
a claimant for benefits shall be disqualified for each week in which 
his “unemployment is due to a stoppage of work existing because of 
a labor dispute at the premises... .” Attention herein will be di- 
rected only toward an examination of the phrase “stoppage of work,” 
its meaning and its relation to the other phrases of the statute. 

The statutes of thirty-one of the fifty-one states stipulate that the 
disqualification be limited to unemployment due to a stoppage of 
work caused by a labor dispute ** at the premises, etc., thus follow- 
ing the Draft Bill. Two other states use the word “strike” instead 
of “labor dispute.” ** Since this difference is not germaine to this 
discussion the acts of these states will be classed together with the 
thirty-one ** mentioned above. 

The remaining eighteen states do not specifically limit this qualifica- 
tion for unemployment during a labor dispute to those instances 
wherein a stoppage of work occurs. In most of these states, dis- 
qualification is apparently imposed whenever a labor dispute in active 
progress is causing the unemployment of the claimant; these statutes 


9 The states which wished the approval of the Social Security Board had 
merely to meet the minimum requirements of the Federal Social Security Act, 
as set forth in Titles III and IX, thereof. Hence, the variation among the 
states in the language in the statutes. 


10 Sec. 5(d) of the Draft Bill disqualifies a claimant for each week in which 
his unemployment “is due to a stoppage of work which exists because of a 
labor dispute at the factory, establishment, or other premises at which he is 
or was last employed: Provided, that this subsection shall not apply if it is 
shown to the satisfaction of the (administrative agent or agency) that: (1) He 
is not participating in or financing or directly interested in the labor dispute 
which caused the stoppage of work; and (2) He does not belong to a grade 
or class of workers of which, immediately before the commencement of the 
stoppage, there were members employed at the premises at which the stoppage 
occurs, any of whom are participating in or financing or directly interested in 
the dispute: Provided, that if in any case separate branches of work which are 
commonly conducted as separate businesses in separate premises are conducted 
in separate departments of the same premises, each such department, shall . . . 
be deemed to be a separate factory, establishment, or other premises.” 

11 These states are: Arizona, Arkansas, Connecticut, Delaware, Georgia, 
Hawaii, Illinois, Indiana, Iowa, Kansas, Maine, Maryland, Massachusetts, 
Minnesota, Mississippi, Missouri, Montana, Nebraska, Nevada, New Hamp- 
shire, New Jersey, New Mexico, North Carolina, North Dakota, South 
Dakota, Texas, Vermont, Virginia, Washington, West Virginia, Wyoming. 

12 Colorado and Utah. 


13 For the specific language of these acts, see Ben. Ser., Gen. Supp., No. 2, 
at 9-15. 
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do not specify that the labor dispute has caused or created a stop- 
page of work. A few of these states,’* however, have defined a labor 
dispute to be a cessation of work due to a controversy between the 
employer and his employees. Under this definition, disqualification 
follows only upon the incidence of unemployment which has been 
caused by a cessation of work as a result of an industrial contro- 
versy. Inasmuch as the effect of this definition is to incorporate the 
“stoppage of work” provision, such states will be included in the 
discussion whenever pertinent. 

A worker, then, in any of the states under consideration, at whose 
place of employment a labor dispute has occurred which caused a 
stoppage of work and who becomes unemployed thereby is disquali- 
fied from receiving benefits for the duration of the stoppage of work. 
There must be a stoppage of work caused by the labor dispute and 
the individual’s unemployment must be due to that stoppage before 
the administrative agency may withhold the claimant’s unemployment 
compensation. 


II. Definition of “Stoppage of Work” 


The phrase “stoppage of work” is deceptively glib. Its facile use 
in the statute covers a number of administrative difficulties. What 
is a stoppage of work, when does it begin and when does it end? 
Does a stoppage of work refer to an individual’s unemployment or 
to the shutdown of facilities at the employer’s establishment, to one 
person’s idleness or to a silent, empty factory? If it refers to the 
cessation of activities at the plant, rather than to an individual’s un- 
employment, does it mean a complete standstill of production or does 
an almost complete standstill meet the requirements of the statutory 
language? What would constitute an almost complete stoppage? 
These questions are all raised by consideration of the definition of 
“stoppage of work.” 


The general rule *® would seem to be that a stoppage of work re- 
fers to the status of production at the employer’s premises ** rather 


14 Cf. Michigan in 2243 Mich. A., Ben. Ser., U. C. I. S. 


15 All statements herein are based upon decisions on claims for benefits. All 
the states but one provide for three successive stages of appeal after the initial 
determination of a claim. The first two appeals are quasi-judicial. (Con- 
necticut and Nebraska provide for but one stage of quasi-judicial appeal.) At 
the first stage, the appeal is heard by an Appeal Tribunal or Referee. At the 
second stage the appellant meets a Board of Review or similar body. Subse- 
quent appeals may be made to the courts, which are bound by such previous 
findings of facts as are warranted by the evidence. Legal conclusions are not 
binding on the courts. 


16 Fifteen states have issued either court decisions, or benefit appeal decisions 
pertaining to “stoppage of work,” decisions which have been published in the 
7 
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than to the claimant’s unemployment. Under this rule, it is not 
sufficient or correct to show that the claimant’s unemployment is due 
to the labor dispute. The status of production at the premises where 
the claimant was last employed must be ascertained inasmuch as the 


rule requires that the stoppage of work there must have caused the 
unemployment. 


This interpretation of the phrase is in accord with the British hold- 
ings** on the same point. In his decisions, the British Umpire, 
who is analogous to the American Boards of Review, has uniformly 
held ** that where “there was work which” the unemployed claim- 
ants “would be doing but for the dispute . . . that must be held to 
constitute a stoppage of work... .” Under this definition, the em- 
ployer must have work available for the workers which they cannot 
or will not perform because of the dispute. 

If there is no work for the claimant to perform, there is no stop- 
page of work regardless of the fact that there may be an active labor 
dispute existing between the employer and the claimant. Thus, in 
a number of cases *® where all the positions left vacant by the strike 
or walkout were filled either by new men or former strikers, it was 
held that a stoppage of work did not exist, provided, however, that 
the employer’s production schedule was not impaired. But it is 
apparently not necessary that the demands of the production schedule 


Benefit Series. They are: Connecticut, Florida, Illinois, Indiana, Michigan, 
Missouri, Nebraska, New Jersey, North Carolina, North Dakota, Oregon, 
Utah, Virginia, Washington, West Virginia. The remaining states either have 
issued no decisions in point or those which they have issued were of such nature 
(such as decisions based on several equally disqualifying factors) that they 
could not be published as precedent cases. 

The cases defining “stoppage of work’? are: 4132 Conn. R., Ben. Ser., 
2. ¢ 2 = 1845 Ind. A., Ben. Ser., U. C. I. S.; 2243 Mich. A., Ben. Ser., 
me 8 S.: 2244 Mo. A., Ben. Ser., U. C. I. S.; 1851 N. J. D., Ben. Ser., 
. CL S.; 1862 N. J. D., Ben Ser., U. CL S.; 46 N. J. D., Ben. Sex. 
eA : -¥ 867 N. C. A., Ben. Ser., U. C. I. S.; 870 Ore. A., Ben. Ser., 
= 3A ; 335 Utah A., Ben. Ser., U. C. I. ~ 5356 Neb. R., Ben. Ser., 
U. C. L Pe ’ 5025 Wash. A., Ben. Ser., z.. € 


17 See the codification and text of the British Re in the Ben. Ser., Gen. 
Supp., No. 1. Especially at 27 and 28, 84 and cases B. U. 493 to B. U. 500 
inclusive. The British provision is substantially similar to the Draft Bill 
provision. 

Unemployment Insurance Act, (1937) 25 Geo. V, c. 8, §26: “An insured 
contributor who has lost employment by reason of a stoppage of work which 
was due to a trade dispute at the factory, workshop or other premises at which 
he was employed shall be disqualified for receiving benefits so long as the 
stoppage of work continues. . . .” Note that the American acts do not spe- 
cifically limit the length of disqualification to the period of the stoppage. 

18 Ben. Ser., Gen. Supp. No. 1, B. U. 496. 

19 1244 Conn. R., Ben. Ser., U. C. I. S.; 1852 N. J. D., Ben. Ser., U. C. I. S.; 
3613 N. J. D., Ben. Ser., U. C. I. S.; 4145 N. J. D., Ben. Ser., U. C. I. S.; 
(when a single department goes on strike, the stoppage is to be measured by 
the amount of work available and not done); 1427 N. C. R. Ben. Ser., 
UCLS: Be H.C. D., Bem. Ser. VU. CL 5S. 
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be met only by the performance of work at the premises where the 
strike is taking place. 

The work of a single department may be carried on elsewhere. In 
a labor dispute at a Missouri fur company,”° for example, the fur 
scrapers were the only workers who had struck. The furs formerly 
scraped by these workers, however, were shipped to other localities, 
where the scraping was performed, and the furs were then returned 
to the company. It was held that there was no “stoppage of work” 
because “there was no cessation of work which caused a distinct 
check in the production in the establishment of N and Company 
owing to vacancies created by the strike, and the flow of work was 
not stopped by the labor dispute.” The claimants were, therefore, 
not disqualified from receiving benefits. In other words, a “stop- 
page” refers and relates not to the individual’s idleness, nor to the 
status of his particular work, nor to the production schedules of the 
department in wnich he worked, but to the flow of work and output 
of the premises, the entire establishment. Consequently, in the in- 
stant Missouri case, where an entire department was not working, 
inasmuch as the establishment, as a unit, was not affected, no “stop- 
page of work” was found to exist. 

The Missouri case suggests but does not provide the answer to a 
probable situation. Let us suppose that an entire plant had struck, 
with the exception of the office force, and that the employer was 
able, by having the work produced elsewhere, to meet outstanding 
and new orders. Would there be a stoppage of work at the plant? 
The cases have not as yet provided an answer, although it is prob- 
able that a stoppage would be found to exist since the entire plant 
was idle. 

The definition, however, that a “stoppage of work” means a ces- 
sation of activities at the premises is not complete. Rarely does one 
find a strike which is so potent as to paralyze all production, even 
for short periods. If a stoppage meant only a total cessation, few 
of the men unemployed because of a labor dispute would ever be dis- 
qualified. There is little practical logic in disqualifying a man whose 
idleness is caused by the labor dispute when there is a total break- 
down of the business, but not disqualifying him when the shutdown 
of the plant is almost complete. All the cases, therefore, have de- 
fined “stoppage of work” to mean an appreciable ** or substantial 
stoppage. 





335 


20 4333 Mo. D., Ben. Ser., U. C. I. S. 

21 4132 Conn. R., Ben. Ser., U. C. I. S.; 1845 Ind. A., Ben. Ser., U. C. I. S.; 
3115 Ind. A., Ben. Ser., U. C. I. S.; 3124 Mo. R., Ben. Ser., U. C. I. S.; 
3609 Mo. A., Ben. Ser., U. C. I. S.; 4134 Mo. D., Ben. Ser., U. C. I. S. 


196 Ore. A., Ben. Ser., U. C. I. S.; 329 Ore. A., Ben. Ser., U. C. I. S. 
Utah A., Ben. Ser., U. C. I. S.; 2422 Va. R., Ben. Ser., U. C. I. S. 
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It should be noted before the definition is more particularly elabo- 
rated, that in most cases it matters not whether the cessation of 
activities was caused by lockout or strike or other form of economic 
action by one of the parties such as a slowdown.” The term “labor 
dispute” ** usually includes all types of industrial strife between the 
employer and his employees. A shutdown caused by a lockout is 
just as much a “stoppage of work” as that caused by a strike. 

As will be seen from the cases below, the measuring rod used in 
determining the appreciableness of a stoppage is usually the output 
of the establishment; that is, the production immediately before the 
labor dispute, or that in normal times, as compared with production 
during the dispute. The decrease in production of work available 
for the claimants meets the requirements if it is substantial, and due 
to the labor dispute. 

Because of the complexity of the problem, several close cases have 
arisen in which the controversy has indirectly affected the output by 
affecting the amount of available work. In one case,** the owner of 
a chain of grocery and meat stores was able to obtain sufficient re- 
placement of staff to meet business demands of the moment; but 
the very existence of the strike caused a drop in sales. “A drop in 
sales,” said the Connecticut Commissioner,”® “caused by a labor 
dispute and the attendant sympathy of public opinion does not ap- 
pear to fall within the definition of stoppage of work, so long as the 
available work of the store is carried on as in this case.” In another 
case,2® a manufacturer of cotton felt, employing thirty workers, 
twenty-two of whom went on strike, “was able, with the men who 
remained at work, to fill all orders which actually came it, but, be- 
cause of the existence of the strike, did not attempt to procure and 
did not procure any further orders, although he testified that he 
could have secured the same if he had attempted to do so. As soon 
as the strike was settled he secured additional orders.” It was held 
that no stoppage of work existed because a “stoppage of work. . . 
can exist only when work which is available is stopped. As long as 
an employer is able to process all available work, there is no stop- 
a 

In both cases, the situation created by the dispute was abnormal 
although all work available under the conditions of the moment was 
performed. The answer to these cases apparently lies in causation. 


22 See generally, the Benefit Series, Code on Labor Disputes, for the cases 
defining labor disputes. 

281851 N. J. D., Ben. Ser., U. C. I. S. 

242894 Conn. R., Ben. Ser., U. C. I. S. 

25 bid. 

26 3613 N. J. D., Ben. Ser., U. C. I. S. 





EDITORIAL NOTES 611 


Consideration of the causative factors behind the availability of work 
is a matter too remote for the concern of the referee.?” 

Suppose that there was work available, and that the employer was 
not able to process all of it in the ordinary course of production be- 
cause of the existence of a dispute with the employees. A sudden 
cessation of activities might be brought about by an abrupt walkout 
or refusal to work. But there might also be a gradual slowdown of 
production created either by the slow increase in the number of the 
strikers or by the spaced shutdown of various departments of the 
plant. It becomes important, therefore, to ascertain at what point 
the “stoppage of work” begins or comes into existence, at what mo- 
ment the stoppage becomes appreciable or substantial. 

Although there are no exact mathematical formule for determin- 
ing when a slowdown of production turns into a substantial stoppage 
of work existing because of a labor dispute, the referees usually re- 
sort for assistance to the percentage of normal production existing 
at the time the determination is made, or to the ratio of men out 
of work to men still employed.** This method, of course, can be 
used only where the work available during the dispute is comparable 
in amount with the work previously available. But there is no uni- 
form percentage of decrease of normal production which would be 
sufficient to create a “stoppage of work” within the meaning of the 
acts. Each case must be decided on its own merits and each state 
may establish its own policy. In a Connecticut case,”® for example, 
there was no stoppage of work when the employer was able to oper- 
ate eighty per cent of his busses. But in New Jersey,*° a twenty 
per cent decrease in production was held to be a stoppage of work. 
In the same state,** when 17.2 per cent of the men left work, a stop- 
page of work was not found to exist. The apparent discrepancy is 
probably explained by the fact that a walkout of 17.2 per cent of the 
men may not always mean a proportionate decrease in production. 
And, in Missouri,** a decrease of thirty or forty per cent of normal 
production was held to be a stoppage of work, and “the fact that 
only twenty employees out of fifty-two are now at work is at least 


27 To 4134 Mo. D., Ben. Ser., U. C. I. S., however, where the stoppage in 
a casket manufacturing plant was caused by the lack of orders due to the 
union’s threat to picket undertakers who would give orders to the employer, 
it was held that a stoppage of work existed. See also section IV, Jnfra. 


28 2893 Conn. R., Ben. Ser., U. C. I. S.; 2243 Mich. A., Ben. Ser., 
U. C. I. S.3; 4134 Mo. D., Ben. Ser., U. a - S., 4140 N. J. D., Ben. Ser., 
te ae BR 867 N. C. R.. Ben. Ser., U. C  * 


29 2893 Conn. R., Ben. Ser., U. C. I. S. 
301850 N. J. D., Ben. Ser., U. C. I. S. 
314140 N. J. D., Ben. Ser., U. C. I. S. 
82 4134 Mo. D., Ben. Ser., U. C. I. S 
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a presumption that there is a stoppage of work. ...” Thus there 
is no uniformity of opinion, and often no discussion as to why a par- 
ticular percentage of decrease of production should indicate a stop- 
page of work. 

Although the definition of stoppage of work has not turned out to 
be a simple, single concept, its broader outlines are quite clear, and 
its implications are becoming more definite with the huge growth 
of cases. The path of delimiting the phrase has been chosen. In 
the future we may expect, instead of a rather inarticulate groping 
for the correct decision, quite extended excursions into economic and 
sociological definitions of the enigmatic phrase, “stoppage of work.” 
For the present, it may be said in empirical conclusion that a stop- 
page of work refers to an appreciable or substantial curtailment of 
production of work at the employer’s premises which would have 
been available in the absence of the dispute for performance by those 
whose unemployment has been caused by the cessation of activities. 


III. Termination of a Stoppage of Work 


In all the states under discussion, the disqualification begins with 
the date the unemployed worker has filed a claim for benefits, and in 
most cases, continues for the duration of the stoppage of work, so 
long as that stoppage is due to the labor dispute. The disqualifica- 
tion of claimants who were unemployed before the labor dispute 
arose is to be discussed in section V, infra. The quasi-judicial tri- 
bunal does not, therefore, often have the task of determining the 
beginning point of the stoppage. The problem is almost always one 
of ascertaining the existence of the stoppage on a particular date. 
From an administrative standpoint, complicated procedure and ra- 
tionalization in solving the perculiar problem of the beginning of a 
stoppage of work is thus avoided. 

But the same problem in reverse arises to plague the tribunals. It 
will be remembered that the disqualification is removed at the end 
of the “stoppage of work which exists because of the labor dispute.” 
Of necessity, consequently, the termination of the stoppage of work 
must be defined. In many respects, the same criteria may be used 
for ascertaining the termination of the stoppage as were used in 
determining the existence of the dispute. It may thus be expected 
that many, if not all, of the criteria for determining the existence of 
a stoppage of work and for arriving at the date of the termination 
of a stoppage are similar. 

The general line of authority is to the effect that the termination 
of the stoppage occurs ** when the employer is able to achieve nor- 


33 2241 Fla. A., Ben. Ser., U. C. I. S.; 3115 Ind. A., Ben. Ser., U. C. I. S.; 
3124 Mo. R., Ben. Ser., U. C. I. S.; 4865 Mo. A., Ben. Ser., U. C. I. S. 


qorncere ts 





EDITORIAL NOTES 613 


mal production. Thus, when out of some five hundred and fifty 
men who worked before the labor dispute began,** it was found that 
six men worked one day and four men the next, all performing non- 
production work moving metal and unloading scrap, the stoppage of 
work was held not to have been terminated. But when the em- 
ployer ** was able to fill the vacancies created by the stoppage of 
work with returning or new, experienced workers, the tribunal found 
that the stoppage ended. To quote the case, the stoppage of work 
ends when the claimant “is thrown back upon the labor market, and 
his former employer is able to handle and does handle all production 
which may be necessary without requiring the services of the worker 
in question.” 

In these cases, the ability of the employer to meet his production 
schedule is apparently understood to cover a reasonable length of 
time. It would certainly be futile or highly biased to hold that the 
fact that the employer has reached normalcy for one day, let us say, 
is tantamount to the termination of the stoppage. Hence, in the case 
just quoted, the positions had to be filled by “experienced” workers. 
The mere filling of a vacancy would not be sufficient if production 
were not materially increased thereby. 

In several of the cases ** there is found a more general phrasing 
of the thought that the termination of a stoppage must be quite defi- 
nite and of more than momentary duration. The earliest expression *” 
of the rule is to be attributed to Utah: “. . . stoppage of work comes 
to an end when the strikers’ places are filled either by returning 
strikers or new employees under conditions which lend a permanency 
to the continued production at the establishment.” (Italics supplied.) 
Various meanings, of course, could be given to the rule by different 
definitions of the phrase “which lend a permanency to the continued 
production.” It is not clear what permanency is, nor what a lack 
of permanency would be. But although several years have passed 
since the date of this decision, April 15, 1938, and although the 
phrase has been substantially adopted by such states as Missouri 
and North Dakota,** no decision has been issued defining “perma- 
nency of production.” In all cases where used, the phrase refers to 


the resumption of normal activity, where the process of production 


342703 Ill. R., Ben. Ser., U. C. I. S. 

35 3859 Mo. A., Ben. Ser., U. C. I. S. 

36 4134 Mo. D., Ben. Ser., U. C. I. S.; 3124 Mo. R., Ben. Ser., U. C. I. S.; 
2898 N. D. A., Ben. Ser., U. C. I. S., 335 Utah A., Ben. Ser., U. C. I. S. 

37 335 Utah A., Ben. Ser., U. C. I. S. 

38 No reference is made at this point to the causal relationship between the 
stoppage of work and the labor dispute, for which see section IV, infra, nor 
to the causal relationship between the unemployment and the stoppage of 
work, for which see section V, infra. 
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has apparently thrown off the shackles of the stoppage and of the 
labor dispute. 

A stoppage of work may be terminated in ways other than the re- 
turn of strikers or the hiring of new workers. Thus it would seem 
presumptive that if the employer were to cease activities as an em- 
ployer,*® that is, to close his plant permanently, the stoppage would 
be deemed to have ended. Only four cases have been published in 
the Benefit Series on the termination of a stoppage by the permanent 
cessation of the employer’s activities. In a Virginia case,*° the em- 
ployer had posted during the labor dispute the following notice: 


“Whether there is a new contract agreed upon or not, this 
Company has definitely decided that operation will be suspended 
immediately. A change of policy of the Corporation is neces- 
sary if we continue to operate. Under the new set-up it will 
be impossible for us to give employment to all the men on our 
payroll as to (sic) March 31, 1939. 

“Therefore, we strongly advise any men who can find em- 
ployment at other places to get such employment. .. .” 


Despite the apparent clarity of this notice, the Unemployment 
Compensation Commission held that the notice did not signify an 
intention to shut down permanently. The notice spoke of future 
operation, and, furthermore, after its posting, discussion concerning 
the return of the miners to work continued. Consequently, the notice 
simply proclaimed a change of policy and the posting of the notice 
did not terminate the disqualification by ending the stoppage. The 
examination in this case of the surrounding circumstances and the 
intentions of the parties highlights the general point of view of the 
tribunals. There must be a clear, definite, and permanent conclu- 
sion of the business. Thus, although the employer * closed his plant 
completely during the stoppage of work brought about by a labor 
dispute, his action did not terminate the stoppage of work because 
work was available for the workers at all times, and immediately at 
the end of the labor dispute work was resumed. But when the em- 
ployer entered a voluntary petition of bankruptcy *? he thereby defi- 
nitely terminated the business and the stoppage of work. In another 
case,** in a labor dispute, conducted by a particular union at an 
establishment only a distinct part of which was unionized, the stop- 
page of work ended when the employer abandoned that part of his 
business which required the union label. 


39 3610 Mo. D., Ben. Ser., U. C. I. 
40 2422 Va. R., Ben. Ser., U. C. 
41 4137 N. J. D., Ben. Ser., U. C 
42 3610 Mo. D., Ben. Ser., U. C 
43 4334 Mo. D., Ben. Ser., U. C 
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In conclusion, it may be said that the termination of a stoppage of 
work due to a labor dispute occurs when normal production is 
achieved or when work becomes unavailable to the worker for some 
enduring reason such as the cessation of the company’s business 
existence. Apparently the stoppage cannot be terminated one day 
and resumed the next. It is a continuum which is either definitely 
broken or not at all. 


IV. Relation Between the Stoppage of Work and the 
Labor Dispute 

The Draft Bill** provides that the disqualification shall be im- 
posed for “unemployment due to a stoppage of work which exists 
because of a labor dispute.” (Italics supplied.) In the cases dis- 
cussed at the close of the last section the cessation of business was 
deemed by the referee to be equivalent to the termination of the 
stoppage of work. But in similar cases, it has also been held that 
the stoppage of work no longer exists because of the labor dispute, 
but because of the financial collapse of the establishment at which 
the work had been available previously. In this section, the problem 
of the causation between the labor dispute and the stoppage of work 
will be examined. If it is agreed that a stoppage of work means a 
cessation of the employer’s activities, then it becomes pertinent to 
inquire as to the cause of the stoppage. Obviously, the stoppage of 
work may be the result of something other than a labor dispute. The 
problem, then, is to determine when the stoppage of work is caused 
by the labor dispute, and when there are other effective causes. The 
existence of a labor dispute and of a stoppage of work are posited in 
the cases to be noted below; the question before the referee or higher 
appeal tribunal is: “Did the labor dispute cause the stoppage of work 
within the meaning of the Unemployment Compensation Law?” 

The typical case occurs in situations where the lack of work in the 
employer’s establishment is due to causes both concurrent with and 
independent of the labor dispute. The general rule ** seems to be 
that where economic conditions other than the industrial contro- 
versy, either general or local in nature, would have resulted in a 
stoppage of work in any event, then the stoppage of work which 
caused the unemployment at issue is not due to the labor dispute. 

44 Supra note 8. 

45 Cf. 201 Conn. R., Ben. Ser., U. 
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aS Ps 2138 Ind. A., Ben. Ser., U. 
S.; 3615 N. J. D., Ben. Ser., ' 


I. S.; 852 Conn. R., Ben. Ser., 
C. I. S.; 3859 Mo. D, Ben. Ser., 
C. I. S.; 496 N. C. R., Ben. Ser., 
. S.; 685 N. C. R, Ben. Ser., U. C. I. S.; 195 Ore. A., Ben. Ser., 
. S.; 2250 Utah A., Ben. Ser., Cc. £ Ss Ae Ve R., Ben. Ser., 
. S.; 4339 Wash. A., Ben. Ser., Oy. ... s. S.; 1249 W. Va. R., Ben. 
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The ascertainment of such economic conditions in the face of an 
obtruding and perhaps obstreperous labor dispute often requires not 
only courage but also cognizance of many extrinsic events. The 
employer himself may have given the initial impetus to the investiga- 
tion by his act of notifying the workers of the unavailability of fu- 
ture work.*® On the other hand the tribunal may have made the 
discovery of these conditions without the stimulus of acts of either 
party.*? It is not always clear from an examination of the particu- 
lar cases whether the extraneous conditions causing the lack of offer- 
able employment existed prior or subsequent to the labor dispute. 
But it is difficult to see why the time of the happening of such in- 
tervening events should affect the result of the referee’s decision. 
Lack of work before the dispute began would not give rise to any 
disqualification; a similar situation after the commencement of the 
dispute would terminate the disqualification thereafter. 

The most cautious statement of the rule is found in a Missouri 
case which reads:** “It will be seen that the stoppage, therefore, 
refers to a check in production owing to vacancies created by the 
strike. . . . It would be highly speculative to infer that the loss of 
business is due to any single factor such as the labor dispute, when 
numerous factors such as business conditions, weather conditions, 
and the like are all elements which may have operated to cause the 
decline.” Only two decisions contrary to this rule have been pub- 
lished,*® and both holdings are from states which have issued deci- 
sions supporting the general rule.5° We can say, then, that since 
economic conditions do not usually lend themselves to analysis on 
a clear and absolute cause and effect basis, it would be foreign to 
the jurisdiction of the individual administrative tribunal to determine 
that a particular labor dispute rather than a complicated set of pos- 
sibly extraneous facts has caused the claimant’s idleness. In effect 
this is a holding that the industrial dispute did not cause the unem- 
ployment in question. 

Economic conditions may not be the only causes for shutdowns 
of establishments. The employer’s acts may be the intervening in- 
strument in causing the failure of work being offered to the em- 
ployees. But the part the employer plays must be gauged carefully 

46195 Ore. A., Ben. Ser., U. C. I. S. 

47 See supra note 45. 

48 3859 Mo. A., Ben. Ser., U. C. I. S.; A more definite holding is found in 
3111 Mo. A., Ben. Ser., U. C. I. S., where the unavailability of the work was 
highly conjectural because of the nature of the employer’s contract with his 
customer, whereby the purchaser was not bound to accept any of the products 
and had not expressed a desire for the products. 


49 3375 N. J. D., Ben. Ser., U. C. I. S.; 333 Ore. A., Ben. Ser., U. C. I. S. 
50 3615 N. J. D., Ben. Ser., U. C. I. S.; 195 Ore. A., Ben. Ser., U. C. I. S. 
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to evaluate the connection between his acts and the labor dispute. 
We should first examine the cases where the acts of the employer 
were not sufficient to break the chain of causation between the stop- 
page of work and the labor dispute. In one case the employer, 
in order to avoid damage to materials in process of production, 
ordered certain employees to cease working in anticipation of the 
strike which the union had informed him would occur in a few days. 
The stoppage was held to be due to the strike, in these words: “In 
view of the fact that the employer ceased work directly because of 
the notification by the union that a strike was to be called, it is clear 
that the unemployment of the workers in this case was voluntary 
and not involuntary.” Since it cannot be said, however, that a stop- 
page may be caused by a labor dispute which is not yet in existence, 
the unemployment of the workers before the strike began could not 
be said to be due to “a stoppage of work existing because of a labor 
dispute.” Consequently, disqualification began with the date of the 
inception of the dispute. In view of the conditions in this case, the 
effect of the holding is that the claimants’ unemployment was but 
indirectly caused by the employer’s lay-off and was actually attributa- 
ble to the subsequent stoppage which their own representatives had 
created. 


In another case ** the employer-owner of a coal mine took the 
opportunity afforded by the stoppage of work brought about by a 
labor dispute to complete repairs in the mine. This action of the 
employer did not relieve the claimants of disqualification. The reason- 
ing was that since the operator of the mine was ready to reopen the 
mine at all times and to furnish work to the employees, the repair 
of the mine was an element originating in the intermission in ac- 
tivities produced by the stoppage rather than the cause of the stoppage. 

In another case ** the union contended that the employer had 
caused the stoppage of work because he could have acceded to the 
workers’ demands and thereby have avoided the labor dispute. But, 
it was held, the employer’s refusal to yield to the union’s persuasions 
constituted in itself a labor dispute, and the consequent stoppage of 
work had its inception in this labor dispute. 

The reasoning in these cases is similar to that in the cases per- 
taining to intervening, independent economic conditions. They would 
uphold the thesis that where the employer’s acts were motivated by 
the labor dispute, or were merely a parenthetical episode of the stop- 


51 3615 N. J. D., Ben. Ser., U. C. I. S. 
52 2250 Utah A., Ben. Ser., U. C. I. S. 
53 4339 Wash. A., Ben. Ser., U. C. I. S. 
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page, the claimants cannot contend successfully that the stoppage did 
not exist because of the dispute. 

But if it can be fairly said that the employer’s acts were princi- 
pally instrumental in causing the lack of work being performed, the 
stoppage ** is not due to the labor dispute. Thus, if the employer * 
had anticipated the effects of the labor dispute by creating a surplus 
of products prior to its commencement, so that he would not have 
continued normal production had the stoppage not occurred, no dis- 
qualification is imposed on the unemployed workers. And, more 
clearly, where the employer °® had definitely abandoned the business 
during the labor dispute and began liquidating his assets, the stop- 
page became an event no longer due to the labor dispute. The logic 
seems to be that any act of the employer independent of the contro- 
versy with his employees which would have caused the cessation of 
activities had the labor dispute not occurred is an intervening factor 
interrupting the causality between the stoppage of work and the dis- 
pute and thereby purging the claimant for benefits of disqualification. 

It may happen, however, that there exist conditions outside the 
immediate sphere of the labor dispute which, although they affect the 
availability of work in the establishment, are yet due in some degree 
either to the labor dispute itself or to the widespread economic ac- 
tivities of the disputants. A distinction is here made between the 
effects of purely independent events, and the results of the activities 
of the parties themselves. In a labor dispute at a casket manufac- 
turing plant ** the union threatened to picket those undertakers who 
would give orders for caskets to the employer. As a result there 
was a decrease of thirty to forty per cent in production. “This stop- 
page of work,” states the decision, “is directly due to the labor dis- 
pute between the N Casket Company and the M union for the reason 
that there is a direct and immediate connection between the strike 
and the refusal of the X undertakers to buy caskets from the em- 
ployer.” Here the discontinuance of production was indirectly 
caused by threats. But in another case * the strikers’ union took 
more overt action. During a dispute between two rival unions, one 
of the unions informed the employer, and executed its plan, that not 
only would pickets be placed about the establishment, but that there 
caused by a lockout. A lockout is generally included within the meaning of 


the term “labor dispute” and therefore the ensuing stoppage of work exists 
because of the labor dispute. 
55 3116 Ind. R., Ben. Ser., U. C. I. S.; 4137 N. J. D., Ben. Ser., U. C. I. S.; 
1429 Ore. A., Ben. Ser., U. C. I. S. 
56 1849 N. J. D., Ben. Ser., U. C 
57 4134 Mo. D., Ben. Ser., U. C 
58197 Ore. A., Ben. Ser., U. C 
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would be a boycott of the employer’s products. “By reason of this 
action . . . many customers were lost, orders were cancelled, and 
further, the transportation company which hauled logs necessary to 
its operation, refused to continue to haul logs to the employer’s estab- 
lishment. The employer made a reasonable effort to secure logs by 
other means and to remain open and continue operation, but with- 
out success, and when all logs on hand had been cut the employer 
closed the plant.” Without attempting to measure the direct con- 
nection between the boycott and the loss of orders and the trans- 
portation company’s refusal to haul logs, the Referee determined that 
the stoppage was due to the labor dispute. Because of the paucity 
of similar cases, it is not possible to say whether these cases repre- 
sent the view of many of the states. A contrary view would be 
illustrated by the cases mentioned in the second section where the 
lack of work caused by the labor dispute was held not to constitute 
a stoppage of work although the absence of offerable work was caused 
by the actions of the striking workers. 

Another illustration of the method of examining the causal rela- 
tion in question is found in the case *® where the employer notified 
the workers to return to work pending negotiations. The employees 
accepted, but on reporting for work they found that the employer 
had no work to offer, and that not even the foremen were on hand. 
The decision, therefore, concluded that the employer had not in- 
tended to operate the establishment even in the absence of a labor 
dispute, and that the stoppage of work was not due to the labor 
dispute. 

It is probable that eventually the law of cause and effect relating 
to labor disputes and stoppages of work, and the practical limitations 
put upon the recognition of such causation will be elaborated and 
defined in a manner analogous to the development of “proximate 
cause” in negligence cases in the law of torts. In the meanwhile, it 
can merely be said that there must be some definite connection be- 
tween the labor dispute and the stoppage of work and that the tri- 
bunals will refuse to select one element from a number of contem- 
poraneous elements and hold such to be the sole cause of the stoppage 
of work. 


V. Relationship Between the Unemployment and the 
Stoppage of Work 


One more problem remains to be considered. Although it may be 
found that at a particular establishment there exists a stoppage of 
work, that a labor dispute exists, and that the stoppage of work is 





59 3605 Ind. R., Ben. Ser., U. C. I. S. 
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due to the labor dispute, it need not necessarily be concluded that 
the claimant’s unemployment is caused by the stoppage of work. The 
Draft Bill ® requires that the “unemployment (be) due to the stop- 
page of work.” If the claimant’s unemployment during the stoppage 
of work caused by a labor dispute is due to some intervening event * 
he may not be disqualified. Such intervening events, as will be seen, 
may be a discharge by the employer, the employer’s abolition of the 
job, sickness, or the acceptance and later loss of other employment. 

It is obvious that the stoppage of work must be in existence dur- 
ing the periods in which the claimant seeking benefits is to be dis- 
qualified, otherwise the unemployment could not be due to the 
stoppage. Thus, unemployment during a labor dispute in which no 
stoppage of work occurred,® and unemployment after the stoppage 
of work ceased * are not disqualifiable. 

A deeper consideration of the problem opens to view many com- 
plexities which do not lend themselves to easy generalizations. From 
an abstract point of view, it is quite logical to hold that those who 
have actively brought about a stoppage are unemployed thereby in- 
asmuch as their own actions were knowingly intended to create un- 
employment. This group of workers who have thrown their energy 
into producing the impasse may include most of the employees in the 
plant or it may be small in number. But there is almost always a 
residue of those who do not wish to stay away from work. Whether 
or not these employees are unemployed because of the stoppage in- 
volves consideration of such heterogeneous facts arising in the cases 
as: failure to cross a picket line willingly or because of fear, inte- 
gration of work performed by the claimant with the work performed 
by those whose unemployment is known to be caused by the labor 
dispute, discharge or absence because of illness before or after the 
commencement of the dispute, and similar factors. A mere state- 
ment of all the tangles in the problem indicates the Gordian knot 
which the administrative tribunals in the states are often required 
to cut. 

A number of cases may be found which discuss the problem as to 
whether the unemployment of a claimant who was not involved in 
the dispute was due to the stoppage. It seems quite clear that where 
the continuation of the claimant in a status of unemployment de- 
pended on the performance of work by those on strike * so that the 


69 See supra note 8. 

61 4131 Conn. R., Ben. Ser., U. C. I. S. 

@2 3372 Ind. A., Ben. Ser., U. C. I. S.; 588 Ore. A., Ben. Ser., U. C. I. S.; 
5018 Mich. A., Ben. Ser., U. C. I. S 


63 1845 Ind. A., Ben. Ser., U. C. I. S.; 2898 Ind. A., Ben. Ser., U. C. I. S. 
64 4131 Conn. R., Ben. Ser., U. C. I. S. 
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lack of work is immediately due to the very act of striking, the 
claimant should be disqualified. The proper holding, however, is 
not as self-evident in instances in which the worker’s idleness is not 
directly caused by the strike. Thus, one claimant * would have 
continued to be employed during the stoppage had his employer not 
divided some of his work among other employees who were then idle 
because their usual work depended on that ordinarily produced by 
the strikers. He was not disqualified. Apparently the chain of 
causation between the unemployment and the trade dispute was too 
attenuated. And, furthermore, it was held that the claimant’s un- 
employment ** during the stoppage was brought about by a per- 
sonal quarrel with a union official when, although he was a member 
of the group of workers who had been given permission to work, that 
union official had prevented him from working. The claimant was 
not disqualified. 

Occasionally, an apparently close case will bring into greater clar- 
ity the underlying principles. Such a case is the one where the 
striking employees® were replaced by the employer during the labor 
dispute, and their jobs taken by workers who seemed to be tempo- 
rary. Although it might seem that the claimants were discharged 
and that their unemployment was therefore not caused by the stop- 
page of work existing because of the labor dispute but by the em- 
ployer’s dismissal, they were disqualified, nevertheless, inasmuch as 
they were to be reémployed at the termination of the dispute. In 
other words, when the loss of the job is temporary, is for the dura- 
tion of the dispute, and is occasioned by the general stoppage of work, 
disqualification follows. 

An intervening act may be subsequent employment. It might be 
logically concluded, as most of the cases do, that if the claimant has 
obtained work elsewhere®* during the stoppage of work, he is not to 
be disqualified for benefits during unemployment existing after such 
other work®® terminates, since the second period of unemployment 
would be due to the loss of his intervening job, and not to the stop- 
page of work at the premises where he had been previously employed. 

Almost all the cases just mentioned have pertained to the im- 
portance and effects of the claimant’s acts. The chain of causation 
between the unemployment and the stoppage may be broken by an 


85 3603 Conn. R., Ben. Ser., U. C. I. S. 
665020 N. J. R., Ben. Ser., U. C. I. S. 
87 2709 Wash. A., Ben. Ser., U. C. I. S. 
68 460 and 461 Ore., both in Ben. Ser., U. C. I. S. 


69 The nature of such employment, and other similar factors are not con- 


sidered here. See the Benefit Series, Code on Labor Disputes for pertinent 
cases. 
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act of the employer. Thus, he may discharge the claimant during 
the labor dispute. In all cases*® the act of discharge resulted in the 
termination of the disqualification. Apparently the discharge must 
be definite and strong enough to destroy the employer-employee re- 
lationship existing between the parties. This view is found in the 
dispute™* in which the employer wrote a letter of discharge to his 
employees. Subsequent events, however, showed neither party acted 
upon the letter as an actual discharge. Negotiations continued and 
workers returned to work with their former seniority rating. Their 
unemployment was therefore held to have been due to the stoppage 
of work even after the receipt of the letter of the discharge. The 
rule apparently implied in this case is that a discharge which is 
actual and not a threat or maneuver, even if the reasons therefor are 
connected with the labor dispute, will purge the discharged workers 
of disqualification. A contrary view is found in a more recent case 
from another state’® which holds that the termination of the employer- 
employee relationship results in the removal of the disqualification 
only where the termination occurs for reasons independent of the 
stoppage. 

But a discharge need not be the sole cause for the disruption of 
the relationship between the worker and his employer. Another 
reason would be the abolition of the job which the worker had held. 
Thus in Connecticut,”* where the employer abolished the claimant’s 
particular job, disqualification thereafter was discontinued, although 
the claimant was disqualified to that date. If the claimant’s work 
would not be performed in the future at the establishment, it would 
be an act indicative of bias to conclude that the worker’s unemploy- 
ment was the result of the labor dispute. 

A problem not as difficult in practice is that involving claimants 
who are laid off because of illness either during or before the stop- 
page of work, or who are temporarily laid off for lack of work. Strict 
logic would force the conclusion that for the duration of the illness ** 
the unemployment was not due to the stoppage of work. And so 
most of the cases™® hold. One contrary case,”* however, states that 
unemployment because of illness in the midst of unemployment caused 


70 853 Conn. R., Ben. Ser., U. C. I. S.; 4138 N. J. D., Ben. Ser., U. C. I. S. 

714142 N. J. D., Ben. Ser., U. C. I. S. 

72538 Wash. A., Ben. Ser., U. C. I. S. 

78 4131 Conn. R., Ben. Ser., U. C. I. S. 

74It is probable, of course, that the claimant would be declared ineligible for 
benefits on the ground that he was not able and available for work. See Ben. 
Ser., Gen. Supp. No. 2, Section on Able and Available, and the cases in the 
Benefit Series under the heading, Able and Available. 

75 5220 Mo. D., Ben. Ser., U. C. I. S.; 329 Ore., Ben. Ser., U. C. I. S. 

76590 Pa. A., Ben. Ser., U. C. I. S. 
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by a stoppage of work, is due to a “voluntary suspension of work 
resulting from an industrial dispute.” 7 This case may be explained 
away by the difference in statutory language. 


An interesting case’* pertaining to a layoff prior to the date on 
which the stoppage of work began arose in Missouri. The claimant 
had been laid off because of an annual inventory undertaken by the 
employer. During this period, and before the date on which the 
claimant was to return to work, a labor dispute arose. By an analysis 
of the employer’s records of employment after the inventories which 
had been held in prior years, the referee ascertained the time that 
the claimant would have returned to work had there been no labor 
dispute. Claimant’s unemployment, from the date on which he would 
have ordinarily returned to work, was held to have been due to the 
stoppage. 

The conclusions to be drawn from the above cases seem clear, al- 
though the application thereof in individual cases does not approach 
clarity at all times. Intervening causes of unemployment will tend 
to relieve the claimant of disqualification since it may not be clearly 
said that his idleness was caused by the stoppage of work existing 
because of the labor dispute. The difficulties arise in determining 
whether possible concurrent causes of unemployment are intervening 
acts or are unimportant incidentals to be sloughed off in making the 
final determinations. 


VI. Conclusion 


Only one short phrase has been discussed. But the problems im- 
plied therein are manifold and complex. If we see this seemingly 
innocuous phrase in its setting, as part of a rather long provision, 
each phrase of which carries in its train a similar host of perplexing 
questions, it becomes easier to understand why an occasional case 
appears harsh or incomprehensible, or why rationalization in the 
cases is set ata minimum. A busy tribunal is more interested in see- 
ing that justice within the meaning of the unemployment compensa- 
tion statutes is done, rather than putting on paper a delicate refine- 
ment of thought. In general, it might be said that the quality of 
decisions is, in a surprising number of cases, not subject to criticism 
of any serious nature. 


Although the cases are decided on their individual merits, a study 
of the cases brings into light certain trends and general points of 


77 Pa. Laws 1936, 2d Extra Sess., amended by Laws 1937, No. 175; Laws 
1939, Act 261, § 401 (e). 


785219 Mo. D., Ben. Ser., U. C. I. S. 
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of work” to mean the substantial or appreciable or grave shutdown 
of the means of production at the empoyer’s estabishment. States 
will differ about the proper adjective, but most of the results are 
similar. Furthermore, more or less definite causal relationship be- 
tween the unemployment and the stoppage, and between the stoppage 
and the labor dispute must be shown before the claimant will be dis- 
qualified. Although some of the states will wander into indirect 
causes to find this relationship, none will go too far. A reasonable 
attitude toward the enforcement of the statutes seems to be quite 
generally prevalent, and with this there goes a reasonable definition 
of the terms. 


Present trends may be outlined, but the full body of what are 
today mere intimations will be realized only with the lapse of time 
and the steady day-to-day dredging away of the dross in the cases 
from the basic, underlying principles. ABRAHAM ABRAMOWITZ. 
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CONSTITUTIONAL LAw—Civit RiGHTS—ELECTIONS—RIGHT TO 
Vore IN Primary EL ections.—In a primary in Louisiana for 
Democratic candidate to Congress, election officials were indicted for 
conspiring to deprive and actually depriving certain citizens of rights 
and privileges secured to them by the ConstITUTION under §§ 19 
and 20 of the Criminal Code. The district court sustained a demurrer 
on the ground that there were no rights violated to which §§ 19 and 
20 could apply. 35 F. Supp. 66 (E. D. La. 1940). On appeal, re- 
versed. Held, that a primary for Representative to Congress is 
within the purview of the ConstiTuTIoN and §§ 19 and 20 of the 
Criminal Code where the primary under state law is an “integral 
part” of the electoral process, or if, as a matter of fact, the primary 
is decisive of the ultimate election. United States v. Classic, 313 
U. S. 299, 61 Sup. Ct. 1031, 85 L. ed. 867 (1941). 

The right to vote in elections is not an unqualifiedly guaranteed 
right. U.S. v. Reese, 92 U. S. 214, 23 L. ed. 478 (1875). The 
right of franchise is primarily derived from the states. Mason v. 
Missouri, 179 U. S. 328, 21 Sup. Ct. 125, 45 L. ed. 214 (1900). 
But the right of franchise regarding certain federal officers is derived 
from the Constitution, Art. I, Sec. 4. Swafford v. Templeton, 185 
U. S. 487, 22 Sup. Ct. 783, 46 L. ed. 1005 (1902); Ex parte Yar- 
brough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. ed. 274 (1884). Con- 
trol by the states of the franchise, however, even where no federal 
officers are involved, is not unbridled. The XIV and XV (and now 
the XIX) Amendments impose restrictions on the states. U. S. v. 
Cruikshank, 92 U. S. 542, 23 L. ed. 588 (1875); Ex parte Yar- 
brough, supra; Logan v. U. S., 144 U. S. 263, 12 Sup. Ct. 617, 36 
L. ed. 429 (1892). Rather than confer affirmative rights, the XIV 
and XV Amendments (and very likely also the XIX) furnish checks. 
Minor v. Happersett, 21 Wall. 162, 22 L. ed. 627 (U. S. 1875). 
See U. S. v. Reese, supra. These restrictions apply to state activity, 
and not to private activity. Civil Rights Cases, 109 U. S. 3, 3 Sup. 
Ct. 18, 27 L. ed. 835 (1883). Where elections involve Representa- 
tives and Senators, Congress has additional powers under Art. I, 
Sec. 4, subject to Sec. 2; and for electors for President and Vice 
President under Art. II, Sec. 1. 

In this country, primaries have sometimes been construed to be 
part of the elective machinery, and sometimes not. In England there 
is no difficulty in semantics: 45 & 46 Vic. c. 50, §77 (1894) states 
specifically ‘“‘ ‘Election’ includes both the Nomination and the Poll.” 

The question of whether a primary is part of the election has come 
up in various ways in the state courts, with no uniformity of decision. 
Milman, Exclusion of Negroes from Primaries (1930) 15 Corn. 
L. Q. 262; Sargent, The Law of Primary Elections (1918) 2 MINN. 
L. Rev. 97 and 192. Among factors considered are local statutes; 
whether penal or civil case, and whether these are public contribu- 
tions. The question has been raised in one form or another in the 
following states: 

[ 625 } 
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Alabama, Ex parte State ex rel. Bragg, 197 So. 32 (Ala. 1940) 
(“political function”). Arkansas, Robinson v. Holman, 181 Ark. 428, 
26 S. W. (2d) 66 (1930), cert. den., 282 U. S. 804, 51 Sup. Ct. 88, 
75 L. ed. 722 (1930) (voluntary association, XIV Amendment is 
against state only). California, People v. Cavanaugh, 112 Cal. 674, 
44 Pac. 1057 (1896) (not within election), overruled in Spier v. 
Baker, 120 Cal. 370, 52 Pac. 659 (1898). Mac Donald v. Neuner, 
5 Cal. App. (2d) 751, 43 P. (2d) 813 (1935) (“it does not follow 
that ‘election’ always includes a primary election,” ‘sometimes” ). 
Colorado, People v. District Court, 18 Colo. 26, 31 Pac. 339 (1892) 
(separate entity). Florida, State ex rel. Merrill v. Gerow, 79 Fla. 
804, 85 So. 144 (1920) (primary and election “are so interwoven 
that together they comprise the election machinery of the state’). 
Idaho, Walling v. Lansdon, 15 Idaho 282, 97 Pac. 396 (1908) (evils 
must be corrected by party itself). Illinois, People v. Board of Com- 
missioners, 221 Ill. 9, 77 N. E. 321 (1906) (is election). Indiana, 
State v. Hirsch, 125 Ind. 207, 24 N. E. 1062 (1890) (part of elec- 
tion). Contra: Kelso v. Cook, 184 Ind. 173, 110 N. E. 987 (1916) 
(law requiring “election” on certain date not pertinent). Iowa, 
Jones v. Fisher, 156 Iowa 582, 137 N. W. 940 (1912) (not election). 
Kentucky, Montgomery v. Chelf, 118 Ky. 766, 82 S. W. 388 (1904) 
(requirement “all elections shall be equal” not pertinent). Louisiana, 
State v. Michel, 121 La. 374, 46 So. 430 (1908) (is election). Mary- 
land, Kenneweg v. Allegany County Commrs., 102 Md. 119, 62 Atl. 
249 (1905) (is election). Michigan, Stephenson v. Board of Elec- 
tions, 118 Mich. 396, 76 N. W. 914 (1898) (voluntary organization) ; 
Line v. Board of Elec. Commrs., 154 Mich. 329, 117 N. W. 730 
(1908) (not election, only “form” of election). Minnesota, State v. 
Erickson, 119 Minn. 152, 137 N. W. 385 (1912) (choice of candi- 
dates, not of officials). Missouri, State v. Taylor, 220 Mo. 618, 119 
S. W. 373 (1909) (is election). Contra; Dooley v. Jackson, 104 
Mo. App. 54, 78 S. W. 330 (1904) (involving election bets). Mon- 
tana, State v. Hogan, 24 Mont. 383, 62 Pac. 583 (1900) (is election). 
Nebraska, Winnett v. Adams, 71 Neb. 817, 99 N. W. 681 (1904) 
(voluntary association). Contra: State v. Marsh, 107 Neb. 607, 187 
N. W. 88 (1922) (is election). Nevada, Riter v. Douglass, 32 Nev. 
400, 109 Pac. 444 (1910) (not part of election). New Jersey, State 
v. Woodruff, 68 N. J. L. 89, 52 Atl. 294 (1902) (primary for dele- 
gates to nominate is not election, but primary for candidate is) ; 
Heath v. Rotherham, 79 N. J. L. 22, 77 Atl. 520 (1909) (is election 
in statutory, though not common-law, sense). New York, People v. 
Kings County Dem. Comm., 164 N. Y. 335, 58 N. E. 124 (1900) 
(is election). North Carolina, State v. Cole, 156 N. C. 618, 72 
S. E. 221 (1911) (is election, penal statute). North Dakota, John- 
son v. Grand Forks County, 16 N. D. 363, 113 N. W. 1071 (1907) 
(is election) ; but see, Walton v. Olson, 40 N. D. 571, 170 N. W. 
107, 109 (1918) (merely “takes place of nomination convention,” 
despite public payment of primary officials). Ohio, State v. Felton, 
77 Ohio St. 554, 84 N. E. 85 (1908) (voluntary organization). 
Oklahoma, Ex parte Wilson, 7 Okla. 610, 125 Pac. 739 (1912) 
(voluntary organization). Oregon, Ladd v. Holmes, 40 Ore. 167, 
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66 Pac. 714 (1901) (not general election) ; but see, Taylor v. Mult- 
nomah County, 119 Ore. 123, 248 Pac. 167, 168 (1926). Pennsyl- 
vania, Commonwealth v. Wells, 110 Pa. 463, 1 Atl. 310 (1885) (not 
election, penal statute). Contra: Leonard v. Commonwealth, 112 
Pa. 607, 4 Atl. 220 (1886). South Carolina, see State v. Board of 
Canvassers, 78 S. C. 461, 59 S. E. 145 (1907) (“election” broadly 
defined, liquor referendum). South Dakota, State v. Metcalf, 18 
S. D. 393, 100 N. W. 923 (1904) (separate entity). Tennessee, 
Ledgerwood v. Pitts, 122 Tenn. 570, 125 S. W. 1036 (1910) (not 
election). Texas, Waples v. Marrast, 108 Tex. 5, 184 S. W. 180 
(1918) (leading case, voluntary organization). Virginia, Common- 
wealth v. Willcox, 111 Va. 849, 69 S. E. 1027 (1911) (part of elec- 
tion). Washington, State v. Nichols, 50 Wash. 508, 97 Pac. 728 
(1908) (not general election). West Virginia, Smith v. County 
Court, 78 W. Va. 168, 88 S. E. 663 (1916) (voluntary organization ) ; 
Baer v. Gore, 79 W. Va. 50, 90 S. E. 530 (1916) (governmental 
agencies ). 

It has been suggested that it is quite all right for the states to 
separate primaries and elections. Evans, Primary Elections and the 
Constitution (1934) 32 Micu. L. Rev. 451. In this way the states 
can exercise control over the primaries without being subject to the 
constitutional restraints over elections. 

In federal elections, the states are not the source of the voting 
privilege: that right comes from the ConsTITUTION itself. The ques- 
tion of whether a primary is part of a federal election has not been 
before the courts often. In a primary election for Senator, a unani- 
mous court held that the rights of voting in a primary were “derived 
wholly from the state law, and that Congress had not intended to 
regulate primaries in its laws relative to elections.” U.S. v. Grad- 
well, 243 U. S. 476, 37 Sup. Ct. 407, 61 L. ed. 853 (1917). There 
was dictum that the contention that Congress could regulate these 
primaries under Art. I, Sec. 4, was “by no means indisputable.” 

Still, the Senate could authorize an investigating committee to 
compel a witness to testify concerning the use of money in a sena- 
torial primary. Barry v. U. S., 279 U. S. 597, 49 Sup. Ct. 452, 73 
L. ed. 867 (1929). And Congress could regulate money receipts in 
a congressional primary. U. S. v. Wurzbach, 280 U. S. 396, 50 
Sup. Ct. 167, 74 L. ed. 508 (1930). 

But where in a primary for Senator more money was contributed 
than allowed at “elections” under the Federal Corrupt Practices Act, 
36 Stat. 822 (1910), it was held that elections and primaries were 
“radically different,” and Congress did not have the power to con- 
trol the primary elections of Senators. Newberry v. U. S., 256 U.S. 
232, 41 Sup. Ct. 469, 65 L. ed. 913 (1921). McReynolds, speaking 
for the Court, said (at 256): “Birth must precede but it is no part 
of either funeral or apothoesis.” The Court cited Ex parte Siebold, 
supra, and U. S. v. Gradwell, supra, to the effect that power of Con- 
gress to regulate elections came from Art. I, Sec. 4, alone, and re- 
jected the notion that the “necessary and proper” clause could cover 
primaries. The idea was advanced, however, that Congress, by its 
power of determining fitness of its own members, CoNsTITUTION, 
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Art. I, Sec. 5, could exercise sufficient control against fraud and other 
“malign influences,” thus admitting sotto voce that primaries are 
part of the electoral process. The Court cited several state courts 
to the effect that primaries are in no sense elections for an office, but 
merely methods by which party adherents agree upon candidates 
whom they intend to offer and support for ultimate choice by all 
qualified voters. 

The principle of the Newberry case has been cited broadly that 
“Congress has no power to control primary elections.” (e.g. Classic 
case, dissenting opinion of Douglas, at 329-330.) The Newberry 
case really holds only that Congress could not regulate nominations 
of Senators prior to the XVI Amendment. (1934) 32 Micu. L. Rev. 
supra, n. 57. The majority in the Classic case properly maintain 
(at 317) that the “question [of whether a primary election for the 
choice of candidate for Senator or Representative was an election 
subject to regulation by Congress within the meaning of Art. I, Sec. 
4] then has not been prejudged by any decision of this Court.” 

A statute (Tex. Rev. Civ. Stat., art. 3093a (1923), in 1925, num- 
bered art. 3107) declaring “In no event shall a Negro be eligible to 
participate in a Democratic primary election held in the State of 
Texas, was in violation of the XIV Amendment, for ‘casting ballot 
at a party primary comes within the constitutional meaning of voting 
at an election.’” Nixon v. Herndon, 273 U. S. 536, 47 Sup. Ct. 446, 
71 L. ed. 759 (1927). And a statute giving power to prescribe quali- 
fications of voters in primaries to the party executive committee (Tex. 
Laws, c. 67, p. 193 (1927)) was found unconstitutional in violation 
of the XIV and XV Amendments when the committee restricted vot- 
ing in a primary to “white” Democrats, for the committee derived its 
authority from the State and is its agent, even though there had been 
no financial assistance. Nixon v. Condon, 286 U. S. 73, 52 Sup. Ct. 
484, 76 L. ed. 984 (1932). (1932) 1 Gro. Wash L. Rev. 131. Ac- 
cord, Bliley v. West, 42 F. (2d) 101 (C. C. A. 4th, 1930) (a state 
cannot do indirectly what it could not do directly). Contra: Robin- 
son v. Holman, supra. 

The effect of the Herndon and Condon decisions was nullified by 
a series of moves. The Democratic party acting in convention was a 
voluntary organization and could pass a resolution that only white 
citizens could be eligible for membership in the party. County Dem. 
Exec. Comm., Bexar County v. Booker, 53 S. W. (2d) 123 (Tex. 
Civ. App. 1932); (1933) 1 Geo. Wasn. L. Rev. 273. Bell v. Hill, 
123 Tex. 531, 74 S. W. (2d) 113 (1934) (party has financial burden 
and is in charge of administration). Grovey v. Townsend, 295 U. S. 
45,55 Sup. Ct. 622, 79 L. ed. 1292 (1935). Contra: White v. County 
Dem. Exec. Comm., Harris County, 60 F. (2d) 973 (S. D. Tex. 
1932), repudiated in Drake v. Exec. Comm. Dem. Party, City of 
Houston, 2 F. Supp. 486 (S. D. Tex. 1933), and in Mason v. County 
Dem. Exec. Comm., Dallas County, 74 S. W. (2d) 326 (Tex. Civ. 
App. 1934). 

The Classic decision has been boiled down by Francis Biddle, At- 
torney General of the United States, in an address “New Area of Di- 
vision in High Court,” at a dinner of the Federal Bar Association in 
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honor of Mr. Justice Robert H. Jackson, in these words: “. . . the 
decision [of the Classic case] in its constitutional phase makes clear 
that Congress has the power to protect the integrity of primaries to 
determine candidates for federal office as well as to protect the general 
election itself. The decision also holds that the right of qualified elec- 
tors to vote at the primary is an aspect of the right to choose repre- 
sentatives conferred by Art. I, Sec. 2—and thus a right secured by 
the ConsTITUTION—if either of two conditions is met (a) if, under 
the governing state law, the primary is an ‘integral’ part of the elec- 
toral process; or (b) if as a matter of fact, the primary is decisive of 
the ultimate election. Precisely the same result would follow in sena- 
torial primaries under the Seventeenth Amendment.” (1941) 10 U. S. 
Law WEEK 2283. . & 







CONSTITUTIONAL LAW—IMPAIRMENT OF CoNnTRACT—RIGHTS 
AcguireD Unper A Tax Sate Statute Can Nort Be AFFECTED 
By SuBsEQUENT LEGISLATION.—An Arkansas statute dealing with 
the sale of land for non-payment of taxes provided in part, ‘ 

The sale of any real or personal property for the non- payment of 
said taxes shall not hereafter be set aside by any proceedings at law 
or in equity because of any irregularity, informality or omission by 
any officer in the assessment of said property, the levying of said 
taxes, the making of the accessor’s or tax book, the making or filing 
of the delinquent list, the recording thereof, or the recording of the 
list and notice of sale, or the certificate as to the publication of said 
notice of sale. . ” Act of Arkansas Legislature 142 of 1935. 
The appellants received quit claim deeds from the state for certain 
lands, after purchasing the lands at a tax sale. There were certain 
irregularities in this sale which were admitted by both the appellants 
and the appellee. The appellee is the purchaser from a corporation 
which owned the lands prior to the tax sale and he brings this action 
to quiet his title. The Act 142 of 1935 had subsequently been re- 
pealed by Act 264 of 1937 and the appellants contend that if the 
Act of 1937 be given the affect of divesting them of title confirmed 
in them by the Act of 1935, the latter act impairs the obligation of 
their contract with the state. Judgment was for the appellee in both 
the lower court and the Supreme Court of Arkansas. The case was 
appealed to the Supreme Court of the United States. Held, that the 
Act of 1937 was unconstitutional in that it divested rights already 
vested under the Act of 1935 and therefore impaired the obligation 
of the appellants contract with the state, Wood & Knowlton v. 
Lovett, 313 U. S. 362, 61 Sup. Ct. 983, 85 L. ed. 1404 (1941). 

In Desha County, Arkansas where the lands in question were 
located tax delinquency as of December 31, 1933 amounted to 57.5%. 
It can readily be seen that this situation was a serious one from the 
standpoint of the state since states, in a large measure depend on 
real estate tax revenues. The purpose of Act 142 was definitely to 
assure purchasers from the state that the land bought by them at 
tax sales could not be reclaimed by the prior owners on technical 
grounds herebefore available to the delinquent taxpayer. The pur- 
pose for which the act was passed was clearly set forth in Berry v 
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Davidson, 199 Ark. 276, 133 S. W. (2d) 442 (1939); Fuller v. 
Wilkinson, 198 Ark. 102, 128 S. W. (2d) 251 (1939). In the in- 
stant case the Supreme Court of Arkansas in its opinion stated that 
the Act 142 was not a curative act but in several cases the court had 
repeatedly so designated it. Carle v. Gehl, 193 Ark. 1061, 104 S. W. 
(2d) 445 (1937); Deaner v. Gwaltney, 194 Ark. 322, 108 S. W. 
(2d) 600 (1937); Lambert v. Reeves, 194 Ark. 1109, 110 S. W. 
(2d) 503 (1937); Gilley v. Southern Corporation, 194 Ark. 1134, 
110 S. W. (2d) 509 (1937); Foster v. Reynolds, 195 Ark. 5, 110 
S. W. (2d) 689 (1937) ; Wallace v. Todd, 195 Ark. 134, 111 S. W. 
(2d) 472 (1937); Burbridge v. Crawford, 195 Ark. 191, 112 S. W. 
(2d) 423 (1937); Kansas City Life Insurance Co. v. Moss, 196 
Ark. 553, 118 S. W. (2d) 873 (1938); Sanderson v. Walls, 200 
Ark. 534, 140 S. W. (2d) 117 (1940). 

In reaching its decision the Supreme Court felt that the title taken 
from the state should be protected rather than the protection of the 
home and property of the delinquent taxpayer. The court relied on 
those cases which hold that while a state can by subsequent legisla- 
tion do away with certain rights previously given by the statute it 
cannot disturb those rights which have become vested under the 
earlier statute. Woodruff v. Trapnall, 10 How. 190, 13 L. ed. 383 
(U. S. 1851), (legislature could not take away the right to pay a 
debt to the state in bills issued by the state where the bills were issued 
prior to the repealing statute); Fletcher v. Peck, 6 Cranch. 87, 
3 L. ed. 162 (U. S. 1810) legislature could not decree void those 
grants made by a previous legislature) ; Pennoyer v. McConnaughy, 
140 U. S. 1, 11 Sup. Ct. 699, 35 L. ed. 363 (1891) (rights already 
acquired under the Oregon Swamp Land Acts could not be disturbed 
by subsequent legislation) ; Appelby v. City of New York, 271 U.S. 
364, 43 Sup. Ct. 569, 70 L. ed. 992 (1926), (city to reacquire prop- 
erty granted on the authority of the state must do so by condemna- 
tion and not on the basis that the land is under a navigable stream) ; 
State of Indiana ex rel. Anderson v. Brand, 303 U. S. 93, 58 Sup. 
Ct. 443, 82 L. ed. 685 (1938) (teacher under contract with school 
board can only be discharged for those offenses enumerated in the 
contract of employment). The Court also relied on the rule that any 
substantial alteration by subsequent legislation of the rights of the 
purchaser at a tax sale, accruing to him under the laws in force at 
the time of the purchase, is void as impairing the obligation of the 
contract. Corbin v. Commonwealth, 3 Fed. 356 (Kan. 1880) (sub- 
sequent statute made no provision for the return of the money should 
the sale prove invalid) ; Max v. Hanthorn, 30 Fed. 579 (Ore. 1887) ; 
Tracy v. Reed, 38 Fed. 69 (Ore. 1889) (the changing of the tax 
deed from conclusive to prima facie evidence of no irregularities was 
an impairment of the contract). In McNee v. Wall, 4 F. Supp. 496 
(Fla. 1933) and Moore v. Branch, 5 F. Supp. 1011 (Fla. 1934) it 
was held that legislation allowing taxes to be paid with bonds is an 
impairment as to those owners who held bonds payable out of the 
tax fund. In Walker v. Ferguson, 176 Ark. 625, 3 S. W. (2d) 694 
(1928) it was held that the sale for delinquent taxes constitutes a 
contract between the purchaser and the state the obligation of which 
cannot be impaired by subsequent legislation. 
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The case presents an interesting dissent of the minority, written 
by Mr. Justice Black. They felt that Act 142 had “operated in- 
juriously to the interests of the state, and that sound policy dictated 
its repeal.” Instead of protecting the tax buyer they take the opposite 
view, that the encouragement of farm and home ownership and its 
protection is the major objective of our social and governmental 
policy. In support of this contention they cite Home Building and 
Loan Association v. Blaisdell, 290 U. S. 483, 54 Sup. Ct. 231, 78 
L. ed. 413 (1934). This case, however, did not destroy the obliga- 
tion of the contract but merely gave to the mortgagor additional time 
to meet his obligation. No security that the mortgagee had was 
affected by the statute. The time in which the contract was to be 
terminated was extended and there was a fixed future time when the 
extending statute would cease to operate. In this case the remedy 
only was affected. The other cases relied on by the minority are 
equally interesting. In Stephenson v. Binford, 287 U. S. 251, 53 
Sup. Ct. 181, 77 L. ed. 288 (1932) a statute pertaining to carriers 
and their use of the highways was in question, this was strictly a 
police measure and was decided as such. In Saterlee v. Matthewson, 
2 Pet. 380, 7 L. ed. 418 (U. S. 1820) the legislature merely enacted 
a statute which created a contract where none had before existed. 
This is entirely different from impairing the obligation of a contract. 
In Jackson v. Lamphire, 3 Pet. 280, 7 L. ed. 679 (U. S. 1830) 
the legislature passed a recording statute. The elder grantee was 
postponed to the younger. Such recording statutes are in the power 
of the legislature. In Knoxville Water Co. v. Knoxville, 189 U.S. 
887, 23 Sup. Ct. 31, 47 L. ed. 887 (1903) the Court merely repeated 
the rule that promises as to rates must be clearly stated in the 
franchise and are not to be inferred. The case of Veix v. Sixth 
Ward Building and Loan Association, 310 U. S. 32, 60 Sup. Ct. 792, 
84 L. ed. 1081 (1940) is again a case of police power. P. bought 
into a business closely regulated by statute, in doing so he neces- 
sarily assumes the risk that subsequent legislation will also affect his 
rights. In citing the case of Mason v. Haile, 12 Wheat. 370, 378, 
6 L. ed. 660 (U. S. 1827) the minority states the proposition that 
“Arkansas has not taken away respondent’s entire remedy, but has 
done so in part only.” The part taken away is the land. In its place 
the appellant has the right to the return of the money which he paid 
for the tax deed plus the amount of taxes subsequently paid with 
interest as regulated by statute. The minority states, there may be a 
“vast disproportion between the value of the land and the sum for 
which it is usually bid off at such tax sales.’ This statement in itself 
would seem to answer the minority argument and take it out of the 
rule as announced in the Blaisdell Case, supra. H. H. L. 





PATENTS—ANTICIPATION—By CHEMICAL ForMULA.—An article 
by K described a class of new dyestuffs, giving a general type for- 
mula in which there were two main variables, “Y” and “n.” It 
listed eleven possible divalent elements and radicals as Y, including 
a selenium atom, and stated that n might be one, or 0, 2 or 3. Up to 
the time of applicant’s invention about 15 of the 44 possible dyes sug- 
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gested by K, had been produced. Applicant produced a dyestuff of 
this class, wherein Y was selenium and n was 3, and discovered it 
was an excellent infra-red sensitizer for photographic films. Held, 
that claims for the compound are patentable. Eastman Kodak Com- 
pany v. Coe, 50 U. S. P. Q. 43 (D. C. 1941). 

A long line of decisions holds that the published description of 
a product is an anticipation even though the publication does not 
teach how to make the product, stating that the conception or mental 
part of the invention was formed first by the reference. Cohn v. 
U. S. Corset Co., 93 U. S. 366, 377, 23 L. ed. 907 (1876) (corset) ; 
In re Appeal of Schaeffer, 2 App. D. C. 1 (1893) (alizarin solution) ; 
In re Decker, 36 App. D. C. 104 (1911) (paper barrel) ; One-Piece 
Bifocal Lens Co. v. Bisight Co., 246 Fed. 450 (Md. 1917), modified 
as to other matters in Bisight Co. v. One-Piece Bifocal, 259 Fed. 
275 (C. C. A. 4th, 1919) (lens); General Electric Co. v. De Forest 
Radio Co., 17 F. (2d) 90, 102 (Del. 1927), modified as to other 
matters in General Electric Co. v. De Forest Radio Co., 28 F. (2d) 
641 (C. C. A. 3d, 1928) (ductile tungsten wire) ; In re Marden, 48 
F. (2d) 428 (C. C. P. A. 1931) (ductile thorium) ; Jn re Fink, 62 
F. (2d) 103 (C. C. P. A. 1933) (pure alloy). In the Bifocal, Gen- 
eral Electric, Marden and Fink cases no processes for making the 
claimed product were known to the art. General Electric Co. v. 
Hoskins Mfg. Co., 224 Fed. 464 (C. C. A. 7th, 1915) (electrical re- 
sistance alloy wire) and American Stainless Steel Co. v. Ludlum 
Steel Co., 290 Fed. 103 (C. C. A. 2d, 1923) (stainless steel alloy 
article) appear to be contra, but in each of these cases there were in- 
fringed claims directed to specific proportions, which proportions 
surely were not anticipated, besides the apparently anticipated broad 
claims; the courts did not distinguish between the two sets of claims. 
In many chemical cases it may be impossible to have a conception 
of the invention, for interference purposes, until there has been an 
actual reduction to practice. Smith v. Bousquet, 111 F. (2d) 157 
(C. C. P. A. 1940) (insecticide containing phenthiazine). If a refer- 
ence lists many ingredients or substituents, indicating that combina- 
tions of any two may be used, it may be held too indefinite to an- 
ticipate a claim for any particular combination. Ex parte Starr and 
Beiswenger, 44 U. S. P. QO. 515 (P. O. Bd. App. 1938); Ex parte 
Garvey, 41 U. S. P. Q. 583 (P. O. Bd. App. 1939). But similar 
disclosures have been held definite enough to entitle an applicant to 
copy claims of a patent. Ex parte Butenandt, 44 U. S. P. Q. 408 
(P. O. Bd. App. 1938); Ellis v. Frick, Interference No. 66,496 
(P. O. Bd. App. 1935). 

In the instant case evidence was presented dealing with the fol- 
lowing questions: (a) whether the properties of the claimed com- 
pound really were unexpected in view of the art, and (b) whether 
it required invention to develop the process used to produce the com- 
pound. It is unfortunate that the Board of Appeals did not pass on 
these questions and the court made no mention of them in its deci- 
sion. The court does not seem to have been of the opinion that the 
several possible combinations of substituents made the disclosure of 
the formula of the compound in the K. reference indefinite. Ac- 
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cordingly, the instant decision seems to be contra to the Cohn series 
of decisions. It should be noted that the present case was not fol- 
lowed in the subsequent case of Eastman Kodak v. Coe, 51 U.S. P.Q. 
407 (D. C. 1941) (conclusion of law No. 4). A. S. 


PaTENTS—EQuity Birt UNbER R. S. 4915—CoNSIDERATION OF 
PATENTABILITY FOLLOWING PATENT OFFICE DECISION ON INTER- 
FERENCE.—On a previous R. S. 4915 bill following final rejection 
by the Patent Office, the District Court had found the claims patent- 
able and authorized their allowance to the complainant, ’. The 
Patent Office thereupon declared an interference among the appli- 
cations of V, R, and W; priority was awarded to R, and a patent 
issued to him. On V’s second R. S. 4915 bill, the District Court 
awarded priority to ’, and, referring to its former opinion, again 
found the claims patentable. On defendant R’s appeal, the Court 
of Appeals carefully considered new evidence presented by amicus 
curi@, and on its own motion, Held, that the claims did not define 
invention over the prior art. R’s patented claims were invalidated, 
and V’’s bill dismissed. Radtke Patents Corp. v. Coe, 50 U.S. P. Q. 
316 (App. D. C. 1941). Separate petitions for certiorari by V, R, 
and W, denied, 51 U. S. P. Q. 537, 538 (U. S. 1941). 

Disputes over interfering claims are settled judicially under three 
sections of the Revised Statutes, 4911, 4918, and 4915. The first 
is strictly a judicial appeal from an administrative tribunal. The last 
two are equity actions, the former involving interfering patents only, 
the latter, at least one interfering application. R. S. 4911 provides 
for a direct appeal from the board of interference examiners to the 
Court of Customs and Patent Appeals. It is well settled that the 
appeal decision will be limited to the reasons for appealing; Nichols 
v. Atkinson, 88 F. (2d) 688 (C. C. P. A. 1937); on an appeal 
from an adverse decision in interference, patentability will not be 
considered since it does not involve priority or any question ancil- 
lary thereto. Spatafora v. Zaiger, 69 F. (2d) 118 (C. C. P. A. 
1934) ; Walsh v. Davidson, 101 F. (2d) 224 (C. C. P. A. 1939). 
The same rule was followed by the Court of Appeals for the Dis- 
trict of Columbia when it performed the duties delegated since 1929 
to the Court of Customs and Patent Appeals. Doyle v. McRoberts, 
10 App. D. C. 445 (1897). But see Melling v. Gordon Form Lathe 
Co., 14 F. (2d) 437, 438 (N. D. Ohio 1926) (dicta out of line) ; 
cf. Yearsley v. Brookfield, Fed. Cas. No. 18131 (C. C. D. C. 1853). 
R. S. 4918 provides primarily for determination of the issue of 
priority where patents for substantially the same invention have 
been issued by the Patent Office. The earliest rule in suits under 
this statute was that the question of patentability could be raised 
by either party and either or both patents voided upon any ground. 
Foster v. Lindsay, Fed. Cas. No. 4976 (C. C. E. D. Mo. 1875). A 
line of cases late in the 1800’s refused to follow Foster v. Lindsay 
and held that patentability over prior art may not be considered. 
Pentlarge v. Pentlarge, 19 Fed. 817 (C. C. E. D. N. Y. 1884): Lock- 
wood v. Cleveland, 20 Fed. 164 (C. C. D. N. J. 1884); Electrical 
Accumulator Co. v. Brush Electric Co., 44 Fed. 602 (C. C. N. D. 
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Ohio 1890). Since 1898, the rule expressed in Foster v. Lindsay has 
been reinstated. Palmer Pneumatic Tire Co. v. Losier, 90 Fed. 732 
(C. C. A. 6th, 1898) ; Dittgen v. Racine Paper Goods Co., 181 Fed. 
394 (C. C. E. D. Wis. 1910); see General Chemical Co. v. Black- 
more, 156 Fed. 968 (C. C. S. D. N. L. 1907). The Foster v. Lindsay 
interpretation was legislatively recognized in 1927 when R. S. 4918 
was amended to read that “either or both patents” could be held 
void “upon any ground.” If patentability is assumed by the parties, 
the court should consider it on its own motion. Starlock Mfg. Co. v. 
Kublanow, 106 F. (2d) 495 (C. C. A. 3d, 1939). 

R. S. 4915, under which the instant case was brought, and R. S. 
4911 are alternative judicial remedies following either rejection or 
adverse interference decision by the Patent Office. A bill under 
R. S. 4915 is a “bill in equity” brought for the purpose of adjudging 
“that such applicant is entitled, according to law, to receive a patent” ; 
such adjudication “shall authorize the commissioner to issue such 
patent.” Unlike R. S. 4911, R. S. 4915 provides for “a new and 
independant proceeding to obtain a patent, and not an appeal from 
an antecedent decision” of the Patent Office. Armstrong v. De 
Forest, 13 F. (2d) 438, 440 (C. C. A. 2d, 1926); Hazeltine Corp. v. 
White, 68 F. (2d) 715, 716 (C. C. A. 2d, 1934); Waker on 
PATENTs (Deller’s ed. 1937) 970. Contra: Richards v. Meissner, 163 
Fed. 957, 961 (C. C. W. D. Mo. 1908): cf. Standard Cartridge Co. 
v. Peters Cartridge Co., 69 Fed. 408, 410 (S. D. Ohio 1895). “‘It 
is something in the nature of a suit to set aside a judgment.” Mor- 
gan v. Daniels, 153 U. S. 120, 124, 14 Sup. Ct. 772, 773, 38 L. ed. 
657, 658 (1894) ; Loughran v. Quaker City Chocolate & Confection- 
ery Co., 296 Fed. 822 (C. C. A. 3d, 1924). When the 4915 bill 
follows an adverse interference decision, the Commissioner is gen- 
erally only a nominal party. Radtke Patents Corp. v. Coe, supra. 
All interferants other than complainant are indispensable parties 
defendant. Hazeltine Corp. v. White, supra. The bill will not be 
granted merely because the defendants default. Davis v. Garrett, 
152 Fed. 723 (C. C. D. N. J. 1907). The complainant must show that 
he is entitled to a patent as against the world. Hazeltine Corp. v. 
White, supra; Gold v. Gold, 237 Fed. 84 (C. C. A. 7th, 1916); 
Wiegand v. Dover Mfg. Co., 292 Fed. 255 (N. D. Ohio 1923). 
Hence any question relevant to the larger question of whether com- 
plainant is or is not entitled to a patent is pertinent under R. S. 
4915. See Palmer Pneumatic Tire Co. v. Lozier, 84 Fed. 659, 660 
(C. C. N. D. Ohio 1897) ; rev'd on other grounds, 90 Fed. 732, supra. 
Thus, a prior use bar to complainant’s claims may be raised. 
Wiegand v. Dover Mfg. Co., supra. Likewise, insufficiency of de- 
fendant’s specification to support the claims may be raised by com- 
plainant. Christie v. Seybold, 55 Fed. 69 (C. C. A. 6th, 1893) ; 
Gold v. Gold, supra; Perkins v. Lawrence Sperry Aircraft Co., 57 
F. (2d) 719 (E. D. N. Y. 1932). Contra: Standard Cartridge Co. 
v. Peters Cartridge Co., supra. Also, the court may dismiss the 
bill because the claims are unpatentable over prior art, without prej- 
udicing expressly the defendant’s right to the claims already allowed 
him by the Patent Office. Willett Mfg. Co. v. Root Spring Scraper 
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Co., 55 F. (2d) 858 (C. C. A. 6th, 1932). See Root Spring Scraper 
Co. v. Willett Mfg. Co., 84 F. (2d) 42, 43 (C. C. A. 6th, 1936). 
The point over which conflict exists is whether the claims, already 
allowed to defendant by the Patent Office, and in some cases matured 
into a patent, may be held unpatentable over prior art. Complainant 
may not depart from his allegation of priority of invention and 
require the court to examine the question of patentability over prior 
art, in an attempt to prevent patenting of the claims to defendant or 
have them declared invalid if already patented. Melling v. Gordon 
Form Lathe Co., supra. But see McNamara v. Powell Muffler Co., 
38 F. Supp. 180, 182 (N. D. N. Y. 1941). Complainant may not 
go beyond the pleadings to show nonpatentability over prior art. 
Richards v. Meissner, supra. Contra: Richards v. Meissner, 155 
Fed. 135 (E. D. Mo. 1907). Priority in complainant should be first 
shown before the patentability of a claim is investigated. Cleveland 
Trust Co. v. Berry, 99 F. (2d) 517 (C. C. A. 6th, 1938). But cf. 
Leslie v. Tracy, 100 Fed. 475 (C. C. N. D. Ill. 1900). If priority is 
found in favor of complainant, however, patentability becomes one of 
the things which he must show to establish his right to a decree, and 
courts are readily disposed to consider it entirely on their own mo- 
tions. Thus, the court will, on its own motion, declare unpatentable 
claims which obviously involve only mechanical skill; this action 
not only dismisses complainant’s bill, but also prevents defendant 
from having the claims issued to him. Hill v. Wooster, 132 U. S. 
693, 10 Sup. Ct. 228, 33 L. ed. 502 (1890) (leading case). Or 
if the defendant’s patent has already issued, dismissal of complain- 
ant’s bill because of lack of invention over prior art of record will 
serve to invalidate the issued claims. Hansen v. Slick, 230 Fed. 
627 (C. C. A. 3d, 1916); see Allbright-Nell Co. v. Autosteam 
Process Co., 70 F. (2d) 959, 961 (C. C. A. 7th, 1934). One court 
on its own motion has gone so far as to dismiss the complainant’s 
bill and invalidate the defendant’s patent because of prior art of 
record even before a finding of priority in favor of complainant. 
Leslie v. Tracy, supra. 

The instant case appears to be an extension of the rule applied in 
the last four cited cases to cover the situation where new evidence 
presented by amicus curi@ is admitted to show that the claims are 
unpatentable over prior art. It further extends all previous cases 
cited herein in that in the instant case there had been a previous 
judicial decision in which the claims were expressly held patentable 
over prior art. The court probably felt that all the facts concerning 
patentability of the claims were now before it; and that since the 
claims were not patentable over the prior art, the present case would 
be the most logical time to declare them invalid, rather than let them 
continue with the presumption of validity which attaches to all issued 
claims. Cf. Note (1938) 6 Gro. Wasu. L. Rev. 520, 530: WaLkKER 
ON PaTENTs (Lotsch, 6th ed.) 226. The result reached, although 
a clear extension of the Hill v. Wooster doctrine, seems to be within 
the spirit of that case that the court “as guardian of the public in- 
terests, . . . must consider the question” of patentability. Star- 
lock Mfg. Co. v. Kublanow, supra. W. T. J. 
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Patents—R. S. 4917 anp 4922—AMENDING CLaIMs BY MEANS 
oF DiscLAIMER.—Plaintiff brought suit for infringement of two claims 
of a patent for a wall construction including a base member, a ceiling 
member and upstanding wall-supports between the base and ceiling 
members. After suit had been filed, plaintiff filed a disclaimer which 
limited the ceiling member, as set forth in one of the claims in suit, 
to a ceiling member comprising a vertical depending perforated 
flange, one side of which is overlapped by metal lathing, and which 
limited the base member, as set forth in the other claim in suit, to 
a base member composed of a longitudinal strip having recesses to 
receive the lower ends of the webs of channel wall supports, the 
flanges of the channel wall supports overlapping the base member 
adjacent the recesses. Held, that the disclaimer is invalid upon the 
ground that it adds new elements to the claims and hence the claims 
in suit are invalid. Milcor Steel Co. v. George A. Fuller Co., 122 F. 
(2d) 292, 50 U. S. P. Q. 402 (C. C. A. 2d, 1941), cert. granted 
Dec. 8, 1941, No. 720, 10 U. S. Law Week 3187. 

Disclaimers, which may be filed under the authority of R. S. 4917 
and 4922, are usually and properly employed to surrender invalid 
claims of a patent in their entirety. Hailes v. Albany Stove Co., 123 
U. S. 582, 8 Sup. Ct. 262, 31 L. ed. 284 (1887). Although R. S. 
4917 and 4922 do not expressly authorize disclaimers which amend 
rather than surrender claims in their entirety, there has never been 
any decision that all such amendatory disclaimers are invalid. The 
courts, however, have imposed limitations upon the manner in which 
claims may be amended by disclaimer. The Supreme Court has ruled 
that an amendatory disclaimer may not be employed to add a new 
element to a combination previously claimed whereby a patent for 
one combination is transformed into a new and different one for the 
new combination. Altoona Publix Theatres, Inc. v. American Tri- 
Ergon Corp., 294 U. S. 477, 55 Sup. Ct. 455, 79 L. ed. 1005 (1935). 
The same rule had previously been applied in several instances in 
lower courts. Westinghouse Air Brake Co. v. New York Air Brake 
Co., 139 Fed. 265 (C. C. N. D. N. Y., 1905); Fruehauf Trailer Co. 
v. Highway Trailer Co., 54 F. (2d) 691 (E. D. Mich. 1931), aff'd 
67 F. (2d) 558 (C. C. A. 6th, 1933); cf. General Motors Corp. v. 
Rubsam, 65 F. (2d) 217 (C. C. A. 6th, 1933); see Linville v. Mil- 
berger, 34 F. (2d) 386, 390 (C. C. A. 10th, 1929). Prior to the 
Altoona Publix Theatres case, supra, the Circuit Court of Appeals 
for the Second Circuit had sanctioned the amendatory disclaimer 
which narrows a claim by adding an element thereto. United 
Chromium, Inc. v. International Silver Co., 60 F. (2d) 913 (C.C.A. 
2d, 1932). But see Albany Steam Trap Co. v. Worthington, 79 
Fed. 966, 969 (C. C. A. 2d, 1897). Disclaimers which amended 
claims in such manner as to interpret or limit particular elements 
thereof were held valid prior to the Altoona Publix Theatres case, 
supra, without discussion of the question as to whether such dis- 
claimers added new elements to the claims. Minerals Separation, 
Ltd. v. Butte & Superior Mining Co., Ltd., 250 U. S. 336, 39 Sup. 
Ct. 496, 63 L. ed. 1019 (1919); Seiberling v. John E. Thropp’s 
Sons Co., 284 Fed. 746 (C. C. A. 3d, 1922), rev’d on other grounds, 
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264 U. S. 320, 44 Sup. Ct. 346, 68 L. ed. 708 (1924) ; N. O. Nelson 
Mfg. Co. v. F. E. Meyers & Bro. Co., 29 F. (2d) 968 (C. C. A. 6th, 
1929); Sachs v. Hartford Electric Supply Co., 47 F. (2d) 743 
(C. C. A. 2d, 1931). Several courts have sustained such disclaimers 
in decisions subsequent to the Altoona Publix Theatres case, supra, 
and have expressly ruled that such disclaimers do not add new ele- 
ments to the claims. Byrne Mfg. Co. v. American Flange and Mfg. 
Co., 87 F. (2d) 783 (C. C. A. 6th, 1937); Johnson Laboratories, 
Inc. v. Meissner Mfg. Co., 98 F. (2d) 937 (C. C. A. 7th, 1938) ; 
Payne Furnace & Supply Co., Inc. v. Williams-Wallace Co., 117 F. 
(2d) 823 (C. C. A. 9th, 1941) ; American Morgan Co. v. Joy Mfg. 
Co., 31 F. Supp. 419 (W. D. Pa., 1939). It appears that the dis- 
claimer in the instant case interprets or limits a particular element 
of each claim rather than adding new elements thereto. Judge Learned 
Hand, in his opinion in the instant case, however, has stated that 
every disclaimer which does not surrender the whole claim must add 
a new element to be a disclaimer at all and therefore must be invalid 
under the rule of the Altoona Publix Theatres case, supra. The 
logical import of this decision is that all amendatory disclaimers are 
invalid. 


BOOK REVIEW 


Mivitary Law AND DEFENSE LEGISLATION. By A. Arthur Schiller. 
St. Paul, Minn.: West Publishing Co. 1941. Pp. 650. Price, 
$6.00. 


On noting the title of this book one’s mind immediately reverts 
to that little known publication prepared by the War Department 
Committee on Educational and Special Training during the first 
World War named, Miritary Law anp War-TIME LEGISLATION. 
(West Publishing Co., 1919.) Interesting to note, the selection of 
pre-World War I judicial opinion in that work was made by Merton 
L. Ferson, at that time Dean of the Law Department of George 
Washington University. The purpose of the material, as outlined 
in the preface by Professor John H. Wigmore, who did important 
work in preparation of this text, is largely to supplement the manual 
for courts martial as used in the instruction of young officers. To 
this end, much of the volume is taken up with the recitation of statu- 
tory provisions. 

On the other hand, Professor Schillers’ work on Mititary Law 
AND DEFENSE LEGISLATION is, as stated in the preface, intended “to 
serve as an introduction to military law and those aspects of defense 
legislation that affect the rights, duties and privileges of the indi- 
vidual.” That this work cannot conceivably be used to introduce 
one without any legal training to military law is patent. It is rather 
a lawyer’s book. 

For the individual with a background of constitutional and crimi- 
nal law the material herein contained will admirably serve to sup- 





638 THE GEORGE WASHINGTON LAW REVIEW 


plement and codrdinate his ideas in this field. But even with such 
end in view there remain grounds for criticism. This is the over- 
emphasis of certain questions to the prejudice of those more important. 


Of ninety pages devoted to constitutional generalities, the com- 
mander-in-chief powers are summarily disposed of in ten pages, the 
powers to provide and maintain armies in twenty pages, while no 
less than sixty pages are devoted to problems relating to the militia. 
In view of the extent and unique nature of the commander-in-chief 
powers as well as the questionable limits thereof, it is submitted 
that ten pages of treatment is most inadequate, whereas, the power 
to raise and maintain armies is so well accepted as not to require 
twice as much treatment as the commander-in-chief powers, and to 
devote six times the space to the militia as one does to the com- 
mander-in-chief powers seems obviously disproportionate. 

The treatment of the Soldiers’ and Sailors’ Civil Relief Acts is set 
forth in one hundred pages of extremely valuable material. Another 
one-hundred-fifty pages give a hasty but revealing glimpse into 
military law proper. The remaining four hundred pages cover many 
phases of law wherein military law and administration will impinge 
on or vary civil rights. Among these four hundred pages are twenty 
pages setting forth excerpts from six cases devoted to the constitu- 
tionality of conscription. This question has been so completely set- 
tled as to require little more than a footnote reference to the Selective 
Draft law case. Here again the writer has wandered in very un- 
productive fields. 


Subject to the foregoing criticism and remarks which arise from 
what might be a debatable difference of opinion as to relative im- 
portance of different subjects the book herein made subject of com- 
ment is deemed to be a most valuable collection of materials. There 
are many cases and excerpts from the court of claims, decisions of 
the attorney general and the comptroller general which are quite 
authoritative, yet do not readily present themselves to the researcher. 
As such it is a worthy adjunct to the library of any lawyer who 
anticipates any connection with problems involving military law. 


J.C.B. 





